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ST. LOUIS, OCTOBER 1, 1886. 








CURRENT EVENTS. 





How JUDGES SHOULD BE CHOSEN !—This is 
one of that class of questions which are 
easier asked than answered, and prudent peo- 
ple usually hedge their solutions of them with 
an ample stock of provisoes and conditions. 
In the United States we have tried, and are 
trying, three modes of selecting judges: Ap- 
pointment by the executive, ‘‘by and with 
the advice and consent, &c.,’’ election by the 
legislature, and election by the people. To 
each of them have been made grave objec- 
tions which, upon analysis, will be found to 


amount to the same thing, to wit, that the 


qualities most likely to secure a judicial posi- 
tion, are not the qualities essential to a good 
judge. Whether the Governor appoints, or 
the Legislature elects, they say that the er- 
mine is too apt to be the reward of anteced- 
ent political partizan service, not at all con- 
nected, nor indeed consistent, with the pos- 
session of the essential and indispensable 
judicial attributes. If the people elect, there 
is the same objection, except that the politi- 
cal service is prospective. A party conven- 
tion nominates for judge, a man who can 
bring some strength to the party, who can 
carry something, and not have to be himself 
carried. The party wants for such an office 
aman whose manners are popular, who has 
personal ‘‘magnetism,’’ who can gain votes 
for the party. If, in addition to this, he pos- 
sesses the integrity, learning, and mental 
power essential to the proper discharge of 
judicial functions, so much the better. To 
do them justice, we believe political parties 
usually do their best with the material at 
their disposal, and nominate for judges the 
men who are best fitted for the offices, pro- 
vided, always, that besides that fitness, they 
possess sufficient personal popularity to keep 
them abreast with the ticket. 

Party managers are eminently practical 
men and take a very practical view of these 
matters. They would not nominate for a 
judicial office a Justinian, or a Kent, or a 
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Marshall, if they believed that bis nomination 
would hurt the party. 

We do not believe that the appointment or 
election of judicial officers, whether by a 
governor or the legislature, or the people, 
can ever be made independent of the con- 
trol, partial or absolute, of party politics. 
As long as political parties exist, they will 
strive to control every civil office of govern- 
ment to which is attached, either honor or 
profit. No office is so high, and none so low, 
that the political party will not seek to render 
it, or its incumbency, a source of party capi- 
tal. There are differences in degree of 
course, party lines are not drawn as strictly 
in an election for the office of circuit judge as 
for a member of congress, but the principle 
is the same, and with few exceptions, the 
democrat votes for the democratic candidate 
for judge, and the republican for the repub- 
lican candidate. 

We do not consider this a pessimistic view 
of the case, we regard it as a necessary and 
natural condition of popular government. If 
it is an imperfection of our system, it is in- 
separable from it. Our experience ef the 
past hundred years, has surely taught us that 
judicial purity, integrity, and ability, are 
consistent with free institutions, and during 
all that time our judges have been chosen in 
one of the three modes we have indicated, 
and each of them is necessarily infected with 
political influences. 

Which of these three modes of selecting 
judicial officers is best, we do not presume to 
say, but will merely remark. that although in 
many States changes have been made from 
executive appointment, and legislative ejec- 
tion, to popular vote, the reverse process, so 
far as we are advised, has never taken place, 
there are nulla vestigia retrorsum. Whatever 
universal suffrage has once obtained it has 
never relinquished. This in a great measure 
is the result of the prevalent sentiment, that 
government should be ‘‘of the people, for the 
people, by the people.’’ The fact remains, 
however, that the judges of those States in 
which they are chosen by universal suffrage, 
have never suffered in the comparison, ether 
things being equal, with the judges of those 
States in which the older and more conserva- 
tive modes are retained. 

We therefore think that public policy does 
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not demand any special changes in the modes 
of electing judges, and that, among the many 
projects of ‘‘Reform’’ that have recently 
been suggested and. advocated in Bar Asso- 
ciations, legal journals, and newspapers, this 
is entitled to as little favor as any. Far more 
important than the mode of his election, is 
the independence of the judge, and this can 
be most effectually secured by a reasonably 
long term of office and a liberal salary. 








NOTES OF RECENT DECISIONS. 





BuRDEN OF PRooF—RATIFICATION OF LEASE 
—EstoprpeL—JupGMENT BY DeravuLtT.—In a 
case! recently decided in the United States 
Circuit Court for Oregon there are several 
rulings which we deem worthy of note. It 
seems that at a meeting of the directors of a 
corporation a lease wag, authorized which its 
officers proceeded to execute, and upon which 
‘the lessee proceeded to act. Inthe suit under 
consideration, the lessor corporation denied 
by answer the validity of the lease, because, 
at the meeting at which it was authorized, 
there was not a quorum of the directors pre- 
sent. The plaintiff, also a corporation, re- 
plied that it had no knowledge or notice of a 
want of a quorum at the meeting. There is 
a further reply of ratification by the defend- 
ant, of the contract of lease in question. 

As to the burden of proof, the court held 
that it lay upon the defendant to prove the 
allegation it made, that the lease in question 
was executed by authority of a meeting of 
the board at which a legal quorum was not 
present. It admitted the prima facie case 
made by the answer, but sought to avoid it by 
new matter, the illegality of the meeting, and 
this, it was incumbent upon the defendant to 
prove. In view, however, of the further 
ruling of the court, the questions whether the 
meeting was legal or illegal, and whether the 
plaintiff had or had not notice that a quorum 
was not present atthe meeting were, as we 
think, immaterial issues, for it being conced- 
ed that a lease was made by apparent author- 
ity, the subsequent ratification of it by au- 
thority of the defendant company, real, as 


1 Oregonian R. R. Co. v. Railway & Nav. Co., Ore- 
onian, Sep. 16, 1886. 





well as apparent, was held to be as obligatory 
upon the defendant, as if the original pro- 
ceeding had been strictly regular. On this 
point the court says: 

‘‘A corporation, like a natural person, may 
ratify any act of its agent or any one profes- 
sing to act by its authority, which it has the 
power to perform.’’? 

And it proceeds to define ratification thus: 

‘‘Ratification takes place when one person 
adopts a contract made for him or in his 
name, which is not binding on him because 
the one who made it was not duly authorized 
todo so. Ratification is a question of fact: 
and in the great majority of instances turns 
on the conduct of the principal in relation to 
the alleged contract or the subject of it, from 
which his purpose and intention thereabout 
may be reasonably inferred.* And generally, 
deliberate and repeated acts of the principal 
with a knowledge of the facts, that are con- 
sistent with an intention to adopt the contract, 
or inconsistent with a contrary intention, are 
sufficient evidence of ratification.’’ 

And for the purposes of establishing a rat- 
ification, there is a presumption that whatever 
is done by the officers of a corporation under 
its corporate seal, nothing appearing to the 
contrary, is lawfully done.‘ 

Upon the question how far a defendant is 
estopped by a judgment by default, the court 
held that a judgment by default, like a judg- 
ment upon contest, is conclusive of all that 
it professes to decide, as determined by the 
pleadings,® and that such a judgment so ren- 
dered, is conclusive, as between the parties 
to the action, as toevery matter well pleaded 
therein and necessary to the judgment. And 
it would appear that such a judgment may be 
replied to a plea in a subsequent action be- 
tween the same parties involving the same is- 
sues, setting up matter that might have been 
pleaded to the former action. 


2 Eureka Co. v. Bailey Co., 11 Wall. 491; Gold Min- 
ing Co. v. National Bank, 6 Otto, 644; Witt v. Mayor, 
5 Rob. (N. Y.) 259; The E. C. Society v. The Episco- 
pal Church, 1Pick. 375; P. R. M. Co. v. D.S. & G. R. 
Ry. Co., 7 Saw. 67. 

3 Story on Agency, §§ 253-260. 

4 Bank v. Dodridge, 12 Wheat. 70; McKeon v. Citi- 
zen’s etc. Co. 42 Mo. 79. 

5 Bigelow on Estoppel, 27. 
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SratuTe or LimiTaTIons—IMMUNITY OF THE 
Unitep States—Trvust Funps.—The Supreme 
Court of the United States before its adjourn- 
ment in the spring of 1886, decided a case 
of some interest involving the statute of limi- 
tations, its application to the United States 
as to demands held by it against citizens, and 
the questions whether the immunity of the 
government from the operation of the statute 
is affected at all, and to what extent by the 
time and mode of acquiring such claims, and 
by the fact that they are held in trust for oth- 
ers.© The case in brief was this: The United 
States in 1832, made a treaty with the Chick- 
asaw Nation of Indians, by which the United 
States Government became the trustee for 
the Indian Nation to hold an invest for the 
benefit of the Nation certain funds, the pro- 
ceeds of the sale of the Indian lands, and sub- 
sequently, in 1852 invested a portion of such 
funds in the bonds (with coupons attached) of 
the defendant company. Still later, in 1878, 
the United States accounted with the Indian 
Nation and closed the trust, satisfying the 
Indians otherwise, and retaining the coupons 
in suit as the property of the government. 
The bands themselves, and later coupons 
than those in suit, were all duly paid. The 
defence insisted on was the Statute of Limi- 
tations, that, as the United States held the 
coupons as trustee, at the time of their ma- 
turity, the Statute of Limitations then began 
to run, and that the bar was complete. The 
Circuit Court of the United States instructed 
the jury that the plaintiff’s action was barred 
by the statute, and judgment for defendant 
was rendered accordingly. The Supreme 
Court reversed this judgment, and in deliv- 
ering the opinion of the court, Mr. Justice 
Gray furnished an admissible compendium 
on the law of the subject. He said: 

‘It is settled beyond doubt or controversy 
—upon the foundation of the great principle 
of public policy, applicable to all govern- 
ments alike, which forbids that the public in- 
terests should be prejudiced by the negligence 
of the officers or agents to whose care they 
are confided—that the United States, assert- 
ing rights vested in them as a sovereign gov- 
ernment, are not bound by any statute of 
limitations, unless Congress has clearly mani- 


6 United States v. Nashville, etc. Co., April 26, 1886; 
22 The Reporter, 321. 





fested its intention that they should be so 
bound.” The nature and legal effect of any 
contract, indeed, are not changed by its 
transfer to the United States. When the 
United States, throngh their lawfully author- 
ized agents, become the owners of negotiable- 
paper, they are obliged to give the same no- 
tice to charge an indorser as would be required 
of a private holder.* They take such paper 
subject to all the equities existing against the 
person from whom they purchase at the. time 
when they acquire their title; and cannot. 
therefore maintain an action upon it, if at 
that time all right of action of that persor 
was extinguished, or was barred by the stat- 
ute of limitations. But if the bar of the 
statute is not complete when the United States 
become the owners and holders of the paper, 
it appears to us, notwithstanding the dictum 
of Cowen, J., in U. S. y. White,” impossible 
to hold that the statute could afterwards run 
against the nited States." In the present 
case, the United States bought the coupons 
sued on, and the bonds to which they were 
annexed, long before any of them became 
payable, or the statute of limitations had be- 
gun to run against the right of any holder to 
sue thereon. The money with which they 
were bought was money received by the 
United States from the sale of the lands ceded 
to them by the Chickasaw Nation of Indians. 
Those lands, the money received from their 
sale, and the securities in which that money 
was invested, were held by the United States, 
in trust, to be applied for the benefit of those 
Indians, in performance of the obligation as- 
sumed by the United States by treaties with 
them. ‘The securities were thus held by the 
United States for a public use in the highest. 
sense, the performance of a quasi interna- 
tional obligation; and they continued to be 
so held until that obligation had been per-- 
formed and discharged, after which they, 
were held by the United States, like all other- 


7 Lindsey v. Lessee of Miller, 6 Pet. 666; U. S. v.. 
Knight, 14 Ib. 301, 315; Gibson v. Chouteau, 138 Wall. . 
92; U.S. v. Thompson, 98 U. S. 486; Fink v. O’Neil, . 
106 Ib. 272, 281. 

8 U.S. v. Barker’s Adm’r, 4 Wash. C. C. 464, and 12 
Wheat. 559; U.S. v. Bank of Metropolis, 15 Pet. 377, 
392, 393; Cooke v. U. S., 91 U. S. 389, 396, 398. 

9U. 8S. v. Buford, 3 Pet. 12,30; King v. Morrall, & 
Price, 24. 

102 Hill (N. Y.), 59, 61. 

11 Lambert v. Taylor, 4 B. & C. 138; 8.C.6D. & R., 
188. 
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property of the government, for the ordinary 
public uses.” The necessary conclusion is 
that the statute of limitations of Tennessee 
never ran against the right of action of the 
United States upon these coupons, either 
while the United States held them in trust for 
the Indians, or since they have held them for 
other public uses; and that the decision of 
the circuit court was erroneous. 

This case does not present the question. 
What effect the statute of limitations may 
have in an action on a contract in which the 
United States have nothing but the formal 
title, and the whole interest belongs to oth- 
ers.% 


12 Van Brocklia v. Tennessee, 117 U. S. 151, 158. 
13 Maryland v. Baldwin, 112 U.S. 490; Miller v. State 
38 Ala. 600. 








LIABILITY OF AN EMPLOYER TO AN 
EMPLOYEE INJURED BY THE NEG- 
LIGENCE OF A FELLOW EMPLOYEE. 





I. Introduction. 
Importance and difficulty of the subject. 
General misapprehension regarding it. 
Statement of the doctrine of common em- 
ployment. 
II. General Principles Involved. 
Rule.—One is liable only for his own wrong- 
ful act. 
Exceptions. 
Respondeat superior. 
Qui facit per alium facit per se. 
Origin and extent of exceptions. 
Rule as to co-servant. 
Foundation of the rule. 
Early cases. 
Ill. Present status of the doctrine of common em- 
ployment. 
Extent of the rule. 
Duties of the master. 
Who are fellow-servants? 
What constitutes common employment? 
IV. Conclusion. 
The law in other countries. 
Statutory changes. 


“If law be a science and really deserve so sublime a 
name, it must be founded on principle, and claim an 
exalted rank in the Empire of Reason.”?—Sir William 
Jones. 

The frequeucy with which the courts are 
called upon to decide questions arising from 
the doctrine of common employment, bears 
witness to the importance and difficulty of 
the subject. In this age of great industrial 


enterprises, this branch of law is important, 





partly because of the number of persons af- 
fected by it, and partly by reason of the de- 
gree of their interest; for the questions oc- 
curring on this subject are not remote and 
theoretical, but are practical, and frequently 
of vital mement to the parties. t 

Nor is the topic free from perplexity. Ow- 
ing to the complex relations of the employ- 
ees of large corporations, it is often difficult 
to decide who are fellow-servants, to the in- 
tent of exempting the master from liability. 
But the obscurity and apparent confusion in 
which this doctrine has hitherto been involved, 
have arisen largely from a prevailing misap- 
prehension of the principles upon which it is 
founded. In view, therefore, of its import- 
ance and difficulty, the subject is worthy of 
close and thoughtful attention. 

The legal proposition in quéstion, known 
as the doctrine of ‘‘common employment.” 
may be stated as follows: When a master uses 
due care in selecting competent and trust- 
worthy servants, and in furnishing suitable 
means for the service, he is not responsible to 
one person in his employ for a personal in- 
jury occasioned by the negligence of another 
in the same service, unless the latter was oc- 
cupying the position, or performing a duty of 
the principal. 

It shall be the object of this paper to point 
out the fundamental principles and rules of 
law involved, and thus to reduce this branch 
of the law of master and servant to a more 
logical and consistent whole; to show that 
there are sound legal maxims in accordance 
with which, questions that arise under this 
head may be definitely solved; and, finally, 
to state the law as it exists, as clegrly, con- 
cisely and accurately as may be. 

II. In considering the question of a mas- 
ter’s liability to a servant for aninjury to the 
latter, occasioned by the negligence of 3 co- 
servant, the first and most elementary princi- 
ple to be borne in mind is, that primarily a 
man is liable for his own acts only, and not 
for those of others. It has been common to 
assume that the master would be liable in the 
absence of any rule of law to the contrary, 
and then to seek to explain away his liability. 
This is an error which has rendered the sub- 
ject needlessly difficult and obscure. Instead 
of starting, as is generally done, with the 
maxims respondeat superior and qui facit per 
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alium facit per se, a more accurate and logi- 
eal method of treating the subject, would be 
to regard these as the exceptions to the gen- 
eral proposition above stated. 

Though the principle may be supposed to 
have existed in the bosom of the law from 
time immemorial, the doctrine of common 
employment is the result of modern legisla- 
tive and judicial action; the earliest case in 
which the doctrine was declared, Priestly v. 
Fowler,! was decided in 1837. Nevertheless, 
to understand thoroughly the present law 
governing a master’s liability, it is necessary 
to trace the history of the principles involved, 
and especially of the maxims respondeat su- 
perior and qui facit per alium facit per se, 
though the latter applies to principal and 
agent, rather than to master and servant. 

The relations of master and slave, under 
the Roman law, and of lord and vassal, un- 
der the feudal system, were such that no 
question of the kind under consideration 
could arise under those systems. By the Eng- 
lish common law the master is liable to his 
servant for his individual wrong ;* a servant 
is likewise liable to his fellow-servant.*® Such 
was not the case under the Roman law, where 
neither son nor slave was sui juris; the pater 
familias was the only one who could sue or 
be sued. The doctrine of respondeat supe- 
rior, therefore, was a natural development of 
the latter system. The rule qui facit, etc., 
is derived from the same source. 

These maxims were first introduced into 
the English law on grounds of public policy, 
about the time of Lord Holt;* the earliest 
recorded case being, it is said, the old ‘case 
of Michael v. Allestree.° From the days of 
Charles II. such has been the rule of 
the common law of England,* though we have 
high judicial authority for saying that, before 
that time, ‘‘there is no instance of a master 
being liable for the negligence of his ser- 
vant.’ That aman should be liable for an 
injury occasioned by his own act or neglect 


13 Mees. & Wels. 1. 

2 Ashworth v. Stanwix, 3 El. & El. 701; Flike v. Bos- 
ton, ete. R. R. Co. 53 N. Y. 550. 

3 Swanson v. Northeastern Ry. Co.,3 Exch. Diy. 341, 
343; Osborn v. Morgan, 130 Mass. 102. 

4Turberville v. Stampe, 1 Lord Raym. 264. (By 
Lord Holt, 1698.) 

52 Levinz’ 172, (1688). 

6 Austin’s Lect. on Jurisp. (8rd Lond Bd. 513.) 

7 House of Com. Doeu. 1877, No. 285, p. viii, 





is obviously just. That he should be liable 
for the act of another which he not only did 
not command, but, perhaps, even forbade to 
he done, must be justified upon the ground 
of public policy rather than of natural jus- 
tice. Such, however, is the well established 
and eminently satisfactory and salutary ex- 
ception as to a master’s liability to a stranger 
injured by a servant acting in the line of his 
duty. Should the same exception be ex- 
tended to the case of a servant injured by a 
fellow-servant ? 

This question seems seldom to have been 
examined in a thorough, unprejudieed and 
comprehensive manner. Justice Story, with 
his usual breadth of view in speaking of the 
doctrine of common employment, says, that 
in attempting the solution of the new cases 
which will arise on this subject, ‘‘It would be 
well to settle more definitely than has yet 
been done, the grounds upon which a master 
is in any case made liable for the negligence 
of his servant toward a stranger to the agen- 
cy; and to see what and how many ef such 
reasons apply, and with what force, to such 
new cases. This seems never, as yet, tohave 
been attempted.’’ * 

In analyzing the reasons for the present 
rule, it is, perhaps, best to examine first 
the early cases in which it was first enuncia- 
ted. Although the case of Priestley v. 
Fowler,’ did not distinctly declare the doc- 
trine, it is generally referred to as the first 
recorded case on the subject. A buteher’s 
servant was sent to deliver meat on a van 
which had been loaded by a fellow-servant, 
but loaded too heavily, in consequence of 
which the van broke down, and the man’s 
thigh was broken. 

In deciding that the butcher was not liable, 
Lord Abinger, admitting that there was no 
precedent for the action, and basing his de- 
cision upon general principles, said that the 
plaintiff must have known as well as the mas- 
ter, and probably better, whether the van 
was sufficient; and that the consequences of 
a decision in favor of the servant would be 
alarming, subjecting the master to unknown 
and unreasonable responsibilities,and encour- 
aging the servant to omit the diligence and 
caution due to his master, ‘‘which diligence 


§ Story on Agency, &th ed. p. 564, note. 
93M. & W. 1. ° 
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and caution, while they protect the master, 
are a much better security against any injury 
the servant may sustain by the negligence of 
others engaged under the same master, than 
any recourse for damages could possibly af- 
ford.’’ 

Priestley v. Fowler is the earlier authority, 
‘but the case of Hutchinson v. York, New- 
castle and Berwick Railway Co.,! has been 
regarded as the leading English case upon the 
subject. In this case it is laid down that 
there is no implied contract of indemnity be- 
tween employer and employed; but that, on 
the contrary, there is an implied contract on 
the part of the servant to run the ordinary 
risks of the service. Baron Alderson, in 
delivering the opinion of the court, said: 
“*The principle is, that a servant, when he 
engages to serve a master, undertakes, as 
between himself and his master, to run all 
the ordinary risks of the service, and this in- 
cludes the risk of negligence on the part of 
-a fellow-servant whenever he is acting in dis- 
charge of his duty as a servant of him who 
is the common master of both.’’ 

The earliest American case involving the 
doctrine of common employment was Murray 
vy. South Carolina R. R. Co.," a South Caro- 
dina case decided in 1841,in which the care- 
lJessness of an engineer resulted in injury to 
the fireman. The court reached substanti- 
ally the same conclusion as in Priestley v. 
Fowler. But in this country, as in England, 
a later and more ably and thoroughly consid- 
ered case is regarded as the leading author- 

ity. This is the case of Farwell v. Boston & 
Worcester R. R. Co.,” in which the opinion 
of the court was pronounced by Chief Jus- 
tice Shaw. This opinion has been regarded 
as one of the most profound and able to be 
found in our reports, and has been exten- 
sively cited on both sides of the Atlantic. 

This was an action brought by an engineer 
to recover for damages caused by a misplaced 

switch. ‘‘The general rule,’’ says Shaw, C. 
J., ‘‘resulting from considerations as well of 
justice as of policy is, that he who engages 
in the employment of another for the per- 
formance of specified duties and’ services, for 
compensation, takes upon himself the natural 

105 Exch. 343 (1850). 


111 McMullan’s Law, 385. 
124 Mete. 49.} 





and ordinary risks and perils incident to the 
performance of such services, and in legal 
presumption the compensation is adjusted 
accordingly. And we are not aware of any 
principle which should except the perils aris- 
ing from the carelessness and negligence of 
those who are in the same employment.’’ 

It will be seen from the foregoing cases, 
that the authorities base the master’s exemp- 
tion first, upon public policy, and, second, 
upon an implied contract. 

(1) The decisions have been justified upon 
grounds of public policy, because the oppo- 
site doctrine ‘‘would subject employees to 
unreasonable and often ruinous responsibili- 
ties,’ ® and would be an encouragement to 
the servant to omit that diligence and caution 
which are the best protection alike to the 
master, to the servant and to the public. 

(2) It has been objected to the argument 
of an implied contract, that such a contract 
is rarely in the mind either of master or ser- 
vant, when the contract of employment is 
made. Those who urge this objection, over- 
look the fact that this is but one of a large 
class of cases in which relations and duties 
imposed by law are set forth under the dis- 
guise of fictitious agreements and promises, 
a custom which permeates whole branches of 
the common law; and, although the expres- 
sion is, perhaps, an unfortunate one, there is 
nothing peculiar in its employment here. 

(3) In addition to this, the rule seems to 
be in accordance with natural justice. If it 
is true that primarily a man is liable only for 
his own wrongful acts, conversely it is equal- 
ly true that every man must bear his ows 
misfortunes. If the sufferer would have the 
law interfere for his relief, it must be upon 
the ground that the injury was caused by the 
wrongful act or neglect of the defendant, 
while the plaintiff himself was free from 
blame. This, extended by the maxims re- 
spondeat superior and qui facit, etc., may be 
taken as a general statement of the law, if 
we except the Illinois doctrine of compara- 
tive negligence. Now, applying these prin- 
ciples to the case of a servant injured by 4 
fellow servant, if he would recover from the 
master, the burden is upon him to show good 
reason why the latter should be liable. If 


13 Cooley on Torts, p. 541. 





gel 


alin 


the 
que 
pla 
rep 
wal 
sen 
wis 
whi 
rea 
em} 
spe 
mas 
hap 
rela 
tive 


the 

vant 
of 1 
ter j 


com 
liabi 
gene 
ploy 
pute 
the 1 
tions 
tent 
tute: 
shou 
man: 
in di 
ness 
thes 
critic 
conti 


KV 


14, 


» the 
legal 
sted 

any 
aris- 
ce of 
aSes, 
emp- 
ond, 


upon 
ppo- 
28 to 
si bili- 
nt to 
ution 
o the 


ment 
tract 
r ser- 
nt is 
over- 
large 
luties 
e dis- 
nises, 
1es of 
cpres- 
ere is 
ms to 

If it 
ly for 
equal- 
; OW 
ve the 
upon 
py the 
ndant, 

from 
ns re- 
nay be 
law, if 
npara- 
» prin- 
d by a 
»m the 
y good 
le. If 





Vou. 23.] 


THE CENTRAL LAW JOURNAL. 


319 








the master himself is free from fault he must 
be made liable in accordance with the rule of 
respondeat superior. But respondeat superior 
does not mean that the master must answer 
in damages to all persons for all the acts of 
one who is, in relation to some matters and 
toward some persons, his representative. It 
means simply that the master must respond 
for those acts in respect to which the negli- 
gent servant was his representative toward 
the plaintiff." The same caution must be 
employed in applying the rule qui facit per 
alium facit per se. 

In the case of an injury from a co-servant, 
the liability of the master turns upon the 
question whether, in respect to the act com- 
plained of, the negligent employe was the 
representative of the common employer to- 
ward the plaintiff. If he was such repre- 
sentative the master should be liable, other- 
wise, the master should not be liable—results 
which, it will be found, the courts have 
reached in applying the doctrine of common 
employment. As between co-servants, strictly 
speaking, neither represents the common 
master with respect to the other, but it often 
happens that an employe sustains the double 
relation of fellow-workman and representa- 
tive of the master. 


To determine when a servant represents 
the common master, with respect to a co-ser- 
vant, necessitates an inquiry into the duties 
of master, a point which will be taken up la- 
ter in the discussion. 


III. No doubt any longer exists as to the 
common law rule exempting an employer from 
liability to an employe injured by the negli- 
gence of a fellow-workman, when the em- 
ployer is himself free from fault; the dis- 
putes which now arise are as to the limits of 
the rule, and are occasioned mainly by ques- 
tions as to who are fellow-servants to the in- 
tent of exempting the master. What consti- 
tutes common employment? To what extent 
should the master be liable for the acts of his 
manager or foreman? When should persons 
in different branches of an extensive busi- 
ness be regarded as fellow-servants? On all 
these and other heads much room remains for 
critical discrimination, and new cases must 
continue to arise. 


4 V. South. Law Rev. 381. 





Many of the questions above suggested will 
be answered by discovering what are the du- 
ties of the master. It may be laid down as a 
general proposition which, as we shall show, 
is borne out by the cases, that in America, 
under the common law, and in England, un- 
der the ‘‘Employer’s Liability Act,’’ a mas- 
ter is liable to his servant for any neglect of 
the master’s duty, whether committed by the 
master himself or by one to whom he had 
delegated his authority.” 

The duties of an employer may be summed 
up as follows: 

First: To provide safe and suitable ma- 
chinery and appliances for the business. This 
includes the exercise of reasonable care in 
furnishing such appliances; and the exer- 
cise of like care in keeping the same in re- 
pair and making proper inspections and 
tests.!7 

Second: To exercise like care in providing 
and retaining sufficient and suitable servants 
for the business.'® 

Third: To establish proper rules and reg- 
ulations for the service.” 

All of the foregoing duties, it will be per- 
ceived, are included in the one general duty 
of the master to provide a safe plant. The 
law is well settled that the master is not re-. 
quired to be a guarantor in this behalf; but 
is only required to employ reasonable and or- 
dinary care in selecting what he requires in 
his business.” 

Fourth: In addition to the duties enumer- 
ated is the special one, growing out of the 
employment of youthful or inexperienced ser- 
vants, to see that they are not employed in a 
more dangerous position than that for which 
they were engaged, and to give such. warn- 
ing of danger as the case demands.” Apply- 
ing these principles, it will. be found that 
they enable us to determine a large propor 
tion of the cases. 


15 Corcoran v. Holbrook, 459 N. Y. 517; Chicago, ete:. 
R. R. Co. v. Jackson, 55 Ill. 492. 

16 Hough v. Texas & Pacific R. R. Co., 100 U. S. 2183. 
Booth v. Boston, ete. R R. Co. 67 N. Y. 593. 

17 Frazier v. Penn. Co. 38 Pa. St. 104. 

18 Harper v. Indpls. & St. L. R. R. Co. 44 Mo. 480. 

19 Chicago, etc. R. R. Co. v. Taylor, 69 Ill. 461. 

20 Cooley on Torts, 557; Redhead v, Midland R. R. 
Co. 2 Q, B. 412; Toledo, ete. R. R.Co. v. Fredericks, 
71 Il. 294. 

21 Grizzle v. Frost, 3 Fost. & F. 622; Coombs v. New: 
Bedford Cordage Co. 102 Mass. 572. 
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First: As to the master’s duty to provide 
suitable equipments for the business and to 
keep the same in repair; where a brakeman 
was killed by an accident resulting from de- 
fective construction of the road, the railroad 
company was held liable. ‘“There is no rule 
better settled than this, that it is the duty of 
railroad companies to keep their road and 
werks and all portions of the track in such 
repair and so watched and tended as to in- 
sure the safety of all who may lawfully be 
upon them, whether passengers or servants, 
or others. Such an obligation is permanent 
and cannot be avoided by the delegation of 
the power or authority to any other or number 
of persons.’’ ® 

Accordingly, it has been held that a section 
foreman and brakeman are not fellow-ser- 
vants because the former performs an im- 
plied duty of the master.” 

In the case of Smith v. Flint, etc. Ry. Co. 
where a brakeman was injured through the 
negligence of a car inspector, the doctrine of 
fellow-servants was improperly applied.™ 


Second: ‘‘The obligation to employ suita- 
ble servants is precisely the same as that to 
provide suitable machinery and appliances 
for the business.’’ ” 

If a master negligently employs or retains 
incompetent servants he ‘‘is liable for an in- 
jury occasioned to a fellow-servant by their 
incompetency.’’ * 

Where a fireman was placed in charge of 
an engine, and in consequence of his inca- 
pacity the conductor was injured, the com- 
pany was held liable.” 

To provide suflicient servants for the un- 
dertaking is likewise one of the absolute du- 
ties of the master. Where a train was 
started with only two brakemen, when the 
safety of the train required three, the defen- 
dant was made to respond in damages to a 
servant injured in consequence, although the 
immediate negligence in starting the train 


2 Breese, C. J.in Chicago & N. W. R. R. Co. v. 
Swett, Admr. 45 Ill. 197, 203. 

23 Lewis, Admr. v. R. R. Co. 59 Mo. 495. 

446 Mich. 258. 

2% Coeley on Torts, 558. 

% (tray, J. in Gilman v. Eastern R. R. Co., 13 Allen, 

3. 


® Harper v. Indianapolis & St. Louis R. R. Co., 47 
Mo. 567. 





without sufficient brakemen was that of a co- 
servant.” 

Third: Where a switchman was killed 
through the default of the railroad company 
in not making and enforcing such proper 
rules and regulations as would secure the 
safety of its employees, the company was 
held liable.” 

The same duty in regard to rules is recog- 
nized by Justice Field in Chicago, Milwaukee 
& St. Paul Railway Co. v. Ross.” 

Of this case, which has attracted consid- 
erable attention, it may be said, in passing, 
that with all respect to the eminence of the 
court which pronounced the decision, to hold 
that a conductor and engineer are not fellow- 
servants, is contrary tothe well established 
and uniform current of decisions both in this 
country and in England. To reach this con- 
clusion, the opinion assumes that the conduc- 
tor has the entire control and management of 
the train. ‘‘He directs when it shall start, 
at what speed it shall run, at what stations it 
shall stop, and for what length of time, and 
everything essential to its successful move- 
ments, and all persons employed on it are 
subject to his orders.’’ As a matter of fact, 
this is seldom the case. A conductor runs 
either in accordance with a time card pre- 
pared by the company which ‘‘directs when 
the train shall start, at what speed it shall 
run, at what stations it shall stop, and for 
what length of time,’’ etc., or in accordance 
with telegraphic orders, which determine 
these points for him. Both conductor and 
engineer carry these time cards and are alike 


guided by them; the telegraphic orders are 


sent to both, and both are equally bound to 
obey them. In short, both work uuder the 
orders of the same superior and for the same 
end, and, therefore, as will be seen hereafter, 
are fellow-servants. It is worthy of note 
that Justices Bradley, Matthews, Gray and 
Blatchford, dissenting, say: ‘‘We think that 
the couductor of the railroad train in this 
case was a fellow-servant of the railroad 
company with the other employes on the 
train.’’ The case, however, might well have 
been decided against the company for its 
neglect of the duty under consideration, 


% Flike v. Boston & Albany R. R. 53.N. Y. 653. 
2% Chicago & N. W. R. R. Co. v. Taylor, 69 Ill. 461. 
112 U. S. 377. 
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namely: to make and enforce such regula- 
tions as would secure the safety of its ser- 
yants. It has been well said that ‘‘no pru- 
dent railway superintendent at this day would 
move a train of any character by telegraph, 
unless his rules provide that both the conduc- 
tor and engineer were given copies of such 
telegraph orders.”’ 


Fourth: Where a boy was directed to ad- 
just a belt on a rapidly revolving wheel, and, 
in attempting to execute the order, had his 
arm torn from his body, the employer was 
held liable on the ground of the youth and 
inexperience of the plaintiff, notwithstanding 
the boy was a fellow servant of the one who 
gave the order.” 

Grizzle v. Frost is the leading English case 
on the same point.” 

It will be seen that a corporation, or per- 
son employing a large number of servants, 
escapes no responsibility by delegating the 
duties of master to an agent; and, there- 
fore, contrary to the argument often urged 
against the doctrine of common employment, 
has no advantage in this respect over a small- 
er proprietor, who manages his own busi- 
ness. 

In all of these cases the law will presume 
that the master has performed his duty; and 
the burden of proof is therefore upon the 
servant to establish negligence on the part of 
the master.™ 

It is to be observed that one to whom a 
master’s duties have been delegated may, as 
to such matters, stand in the place of the 
master, and as to all others be a mere co- 
servant. * 

If the negligence of a master combine with 
that of a fellow-servant to produce the in- 
jury, the master, being one of the two joint 
wrong-doers, is liable.” 

A servant has the same right of action as a 
stranger when the injury is caused by an- 
other servant of the same master engaged in 
a wholly distinct business, on the ground that 


31 Railroad Co. v. Fort, 17 Wall. 553. 

23 F. & F. 622. 

383 Tarrant v. Webb, 18 C. B. 797; Baulec v. R. R. Co. 
59 N. Y. 356. 

*% Wood’s Master and Servant, p. 860; Crispin v. 
Babbitt, 81 N. Y. 520. 

% Paulmeiser v. Erie Ry. Co. 34 N. J. 151. 





the servant only assumes the risks of his own 
employment.” 

The doctrine of common employment ap- 
plies to a volunteer just as to a co-servant ; * 
also, where the service is induced by the re- 
quest of a servant in the defendant’s em- 
ploy.* 

The question who are fellow-servants with- 
in the meaning of the rule is a difficult one, 
and has been rendered more so by conflicting 
decisions. When persons are working to- 
gether for a common end, the test as to 
whether they sustain the relation of master 
and servant, or of co-servants, has been 
placed upon the ground of the power to hire 
and discharge men. But this is far from be- 
ing satisfactory, for unless one hires in virtue 
of his own right, rather than by the authority 
of another, he is not the employer.” 

It had also been held thatthe power to dis- 
charge does not create the relation of master 
and servant.” 

Judge Wood, in his work on Master and 
Servant, lays down the rule that those are co- 
servants who are subject to the same gen- 
eral control, ayd engaged in the same com- 
mon pursuit.*! 

This rule will be found generally applica-. 
ble except to the cases where a servant is 
performing one of the enumerated duties of 
the master; as to such duty the relation is 
that of master and servant. It has repeat- 
edly been held that superiority of rank or 
grade does not change the relation.” 

The relation depends rather upon the nat- 
ure of the duties to be performed. It may 
be said, therefore, that except as to the abso- 
lute duties of a master, those are fellow-ser- 
vants who are engaged in the same common 
pursuit, under the same general control, 
without reference to the grade of service or 
dissimilarity of work, provided there is such 
a connection between the different kinds of 
employment as necessarily brings the ser- 
vants into contact with each other. 


% Cooley on Torts, p. 560. 

87 Degg v. Midland R. R. Co. 1 H. & N, 773. 
38 Potter v. Faulkner, 5 L. T. 455. 

39 The King v. Hoseason, 14 East. 605. 

40 Reedie v. London, etc. R. R. Co. 4 Ex. 244, 
41 Woods M. and 8S. p. 837. 


42 Cooley on Torts, 544; Flike n. Boston, ete. R. R. 
Co., 58 N. Y. 549, 553. 
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Thus, it has been held, that the relation of 
fellow-servants exists between a carpenter 
employed by a railroad company and its train 
hands ; “ and between an engineer and switch- 
man.* 

But the receiver of a railroad and a ser- 
vant employed on the railroad are not fellow- 
servants.* 

IV. In France, a case which was probably 
the very first involving the doctrine of com- 
mon employment was brought before the 
Court of Lyons in 1834, three years earlier 
than Priestley v. Fowler. The Court of First 
Instance held that the plaintiff, having ac- 
cepted the danger, could not recover, and 
this judgment was affirmed on appeal.* 

This case, however, was afterwards over- 
Tuled, and it was determined that Article 
1384 of the Code Civil, rendered the em- 
ployer liable. 

The Italian Code (Art. 1153) contains a 
provision similar to that of the French Code, 
and would probably be given a similar con- 
struction.” : 

The Prussian law has recently made the 
master liable and has prohibited contracts in 
derogation of this liability.* . 

In Scotland alone, when presented as a 
question of novel impression, do we find the 
courts rejecting the doctrine of common em- 
ployment.” 

In 1858, however, the House of Lords de- 
cided that the rule was the same for Scotland 
as for England, and the laws of the two 
countries have since been in harmony on this 
point. 

The courts of Ireland have always followed 
the English rule.” 

As showing the general trend of public 
sentiment on this question, it may not be 
amiss to note the recent statutory changes. 

The most carefully considered statute and 
the one which has attracted the most atten- 


4 Morgan v. Vale of Neath R. R. Co. L. R.1 Q. B., 
149. 

* Columbus, etc. R. R. Co. v. Troesch, 68 Ill. 545. 

45 Meara’s Admr. v. Holbrook, 5 Am. Rep. 633. 

# Dalloz, 1837, 2nd pt. 161. 

4 Beven’s Emp. Liab. Act, 1880, p. 6. 

48 (1876) House of Commons Doc. 872, p. 27. 

49 (1839) Sword v. Cameron, 1 Scotch Sess. Cas. 493; 
(1852) Dixon v. Rankin, 14 Scotch Sess. Cas. 420. 

© McEnerny v. Waterford & Kilkenny Ry. Co. 8 Ir. 
Cc. L. BR. 312. 





tion is the English ‘‘Employer’s Liability Act 
of 1880.’’ » 

It cannot be denied that until modified by 
this enactment the doctrine of common em- 
ployment, as enforced in England, was often 
unjust and subject to abuse. To such an ex- 
tent has this defense been carried that the 
law was stated as follows: ‘‘At present a 
master is not liable to any servant for any in- 
jury which arises from the act or default of 
any fellow-servant whether that fellow-ser- 
vant be in a position of authority or not, and 
in ascertaining whether the person to whose 
act or default the injury is due, is a fellow- 
servant, the widest possible construction is 
given to the term Common Employment.” ® 

The English Liberals, embracing this as an 
excellent opportunity for agitation and re- 
form, secured the passage of the act above 
referred to, popularly called the ‘‘Gladstone 
Bill.’”’ The effect of this act was not to abol- 
ish the defense of common employment; it 
restores the doctrine to about the position it 
held when Priestley v. Fowler had been de- 
cided in 1837, which is substantially the same 
as the present American law when unaffected 
by statutes. But the enactment in question 
goes further and gives to an employee the 
same remedy as to a stranger for a personal 
injury, caused ‘‘by reason of the negligence 
of any person in the service of the employer 
who has the charge or control of any signal, 
points, locomotive engine or train upon a 
railway.” 

In practice this act has not accomplished 
what was expected of it, as a servant may, 
by express contract, waive the benefit of the 
statute except as to criminal negligence, and 
such a contract will be enforced. The law 
is the same in this country, as to such con- 
tracts, unless expressly forbidden by stat- 
ute. 

The results of an examination of the 
American statutes on this subject may be 
summarized as follows: six States, Georgia, 
Iowa, Kansas, Mississippi, Rhode Island and 
Wisconsin, and the Territories of Montana 


51 43 and 44 Vict. c. 42. 

52 House of Com. Doc. 1877, 285. 

53 Sec. 1, sub-sec. 3. 

* Griffiths vy. Earl of Dudley, 51 L. J. Rep. Q. B. D- 
543 


5% Western, etc. R. R. Co. v. Bishop. 50 Ga. 465. 
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and Wyoming, have adopted statutes provid- 
ing the same remedies for railroad employes 
as for the public in general. The State of 
Rhode Island, though extending protection 
to other employes than those of railroads, 
limits the remedy to cases where loss of life 
occurs. It is noticeable that, with the ex- 
ception of Rhode Island, recent litigation 
changes the common law doctrine only with 
respect to railroads. 

Thus we see’ that, when presented as a 
question of novel impression, except in the 
Scottish courts, the master has uniformly 
been held exempt from liability to a servant 
injured by the negligence of a co-servant; 
that there is a general tendency, in this 
country as well as in Europe, to modify this 
rule by statute; that the common law in this 
behalf is based on sound legal principles and 
is in accordance with natural justice, and in 
general terms may be stated as follows: 

When a workman, without fault of his own, 
is injured by the negligence of another, in 
the services of the same master, the injured 
party may have.his action against the negli- 
gent servant in any event; he may recover 
from the master when the latter is personally 
at fault, or when the negligent servant was 
performing one of the duties which the law 
imposes on the master, or where—though the 
two servants had a common employer—they 
were engaged each in a different business, or 
in such different departments of the same 
business that they were not likely to be 
brought together; but that the injured ser- 
vant may not recover from the master when 
the fault was that of a competent servant 
performing a servant’s duties, and engaged 
in the same branch of business with the per- 
son injured. 

The doctrine of common employment has 
been sharply criticized, partly because of the 
unsubstantial nature of the remedy against a 
co-servant, and partly by reason of the sym- 
pathy naturally felt for the weaker party, 
but properly understood and enforced, it is a 
safe and reasonable rule. 


Chicago, Ill. FranK H. Crark. 








TAXATION—CONSTITUTIONAL LAW—IN- 
TER-STATE COMMERCE. 





THE WESTERN UNION TELEGRAPH COMPANY 
V. THE STATE BOARD OF ASSESSMENT. 





Supreme Court of Alabama, December Term, 1885. 


1. Taxation—Extent of Words, Property and Taz- 
able Property.—The words “property” and “taxable 
property,” as used in the constitutional provisions re- 
quiring taxes on property to be assessed in exact pro- 
portion to its value, and limiting the rate of taxation 
on taxable property (Art. XI, §§ I, 4), do not include 
all the subjects of taxation; and those provisions have 
no application to taxes imposed as licenses on partic- 
ular occupations or privileges, or on the gross receipts 
of any business. 


2. Constitutjonal Law—Discrimination Between 
Kinds of Business—A tax of two per cent. on the gross 
amount of the receipts by any and every telegraph 
company, derived from business done in this State, is 
not violative of either of these provisions nor is it ob- 
jectionable as discriminating between the corporations 
specified and corporations engaged in other kinds of 
business. 


3. Inter-State Commerce—Messages Beyond Borders 
of State.—The tax is imposed on the gross receipts of 
the business done in this State, whichincludes receipts. 
from messages sent beyond the limits of the State, or 
received here from messages sent from beyond this 
State, and this is not an unauthorized interference 
with inter-State commerce. 


Appeal from Montgomery Circuit Court. 

Tried before Hon. John P. Hubbard. 

Messrs. Gaylow B. Clark and Jones & Faulkner, 
counsel for appellants; Hon. T. N. McClellan, 
Atty-Gen., contra. 

CLoPToN, J., delivered the opinion of the court: 

Subdivision six of section six.of the revenue 
law, levies a tax of two per centum ‘‘on the gross 
amount of the receipts by any and every tele- 
graph, telephone, electric light, and express com- 
pany derived from business done by it in this 
State.’’ Acts, 1884-85, p. 10. The constitution- 
ality of the statute is the material point of contes- 
tation; which question we shall consider on ac- 
count of its importance to both the State and the 
tax-payer, pretermitting any expression of opin- 
ion as to the appropriateness or regularity of the 
proceedings. Appellant contends the statute vio- 
lates section one of article eleven of the Constitu- 
tion, which requires that, ‘‘All taxes shall be as- 
sessed in exact proportion to the value of such 
property ;’’ and also section four of the same ar- 
ticle, which provides: ‘“The General Assembly 
shall not have the power to levy, in any one year, 
a greater rate of taxation than three-fourths of 
one per centum on the value of taxable property 
within this State.” 

Prior to the Constitution of 1865, the only limit- 
ations on the power of taxation were, that no one 
shall be obliged to pay any tithes, taxes or other 
rate, for the building or repairing of any place of 
worship, or for the maintenance of any minister 
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or ministry; that no power to levy taxes shall be 
delegated to individuals or private corporations; 
and taxes shall not be levied for their benefit, 
without the consent of the tax-payer. The ad 
valorem rule was first introduced, and then only 
applicable to real property, in the Constitution of 
1865, by the mandate, ‘all lands liable to taxation 
in this State, shall be taxed in proportion to their 
value.’ On personal property, taxes could be im- 
posed’as the legislature might consider most ex- 
pedient. The rule was extended, and its applica- 
tion enlarged, in the Constitution of 1868, by in- 
corporating therein an article providing: ‘‘All 
taxes levied on property in this State, shall be as- 
sessed in exact proportion to the value of such 
property ;”’ and also a prohibition, that the Gen- 
eral Assembly shall not have power to authorize 
any municipal corporation, ‘‘to levy a tax on real 
and personal property to a greater extent than 
two per centum of the assessed value of such pro- 
perty.’’ The provision of the Constitution of 
1868, first quoted, entered in totidem verbis, into 
the present Constitution, with a superadded pro- 
hibition as to the rate of taxation to be levied by 
the General Assembly ; and the rate authorized by 
municipal corporations was reduced. There are 
other provisions relating to taxation in the two 
later Constitutions, which it is unnecessary to 
note, as they have no material bearing on the 
question under consideration. 

Having been taught by experience, that no leg- 
islative power is more liable to oppressive use 
than the taxing power, and having suffered evils 
by resting it too broadly on discretion, the people 
have shown, in the history of the successive con- 
stitutions, a progressive policy to restrain the 
power of the legislative department in this re- 
spect, and to remedy existing, and guard against 
apprehended évils, by imposing limitations con- 
sistent with the public needs, and the public safe- 
ty. The just expositor, in interpreting the con- 
stitutional mandates and inhibitions, will consult 
the changes that have been made from time to 
time, the causes which produced them, and the 
mischief intended to be remedied. The words 
used should be allowed such operation and force 
as will reasonably accomplish the purposes pro- 
posed, but without extension beyond their legiti- 
mate meaning, and so as to avoid embarrassing 
and disabling proper governmental administra- 
tion. Thus considered and interpreted, do the 
provisions of the Constitution apply to every sub- 
ject of taxation, to which resort is usually, and 
may be legitimately made, to raise money for 
public purposes and needs; or only to direct tax- 
ation on property as such, by prohibiting an arbi- 
trary, specific standard, and requiring assessment 
in proportion to its value? Was it intended to 
limit the subjects of taxation, or only to prescribe 
the mode of assessing taxes, when levied on a 
particular subject? 

Fortunately we are not without aid in interpret- 
ing these provisions. Substantially similar pro- 








visions were contained tn the Constitutions of 
some of the other States, which had received ju- 
dicial construction, prior to their incorporation in 
either of our Constitutions. The Constitutions of 
California, Texas, Virginia, Louisiana, Illinois, 
Ohio, and other States, contain similar or equiva- 
lent provisions, which had been construed, not to 
prescribe a limit as to the subjects of taxation, 
but as intended to prohibit an arbitrary taxation 
of property, as to kind or quality, without regard 
to value. People v. Coleman, 4 Cal. 46; Eyre v. 
Jacob, 14 Gratt. 422; Sawyers v. City of Alton, 3 
Scam. 127; Aulanier v. Governor, 1 Tex. 653; Ba- 
ker v. Cincinnrti, 11 Ohio St. 534. In Aulanier vy. 
Governor, supra, it is said: **The word property, 
as used in the Constitution, cannot, by any forced 
construction, be tortured into meaning an occupa- 
tion, calling or profession.” In Glasgow v. Rowse, 
43 Mo. 479, Wagner, J., says: ‘‘That taxes should 
be uniform, and levied in proportion to the value 
of the property to be taxed, is so manifestly just, 
that it commends itself to universal assent. But 
notwithstanding the constitutional provision,there 
are some kinds of taxes that are not usually as- 
sessed according to the value of property, and 
some which could not be thus assessed; and there 
is, perhaps, not a State in this Union, though 
many of them have in substance the same consti- 
tutional provision, which does not levy other tax- 
es than those imposed on property. * * * * 
It therefore seems plain, that the constitutional 
requirement, that ‘taxation upon property shall 
be in proportion to its value,’ does not include 
every species of taxation; nor, indeed, would it 
be possible to place such an interpretation upon 
it without doing the grossest injustice.” In 
Buroughs on Taxation, § 54, referring to such lim- 
itations, the author observes: ‘*These provisions, 
as a general rule, are held to apply to property 
alone, and not to include taxation on privileges 
or occupations, or upon the exercise of a civil 
right, as taking by devise or descent.’’ Cooley 
Cons. Lim., 619; Western U. Tel. Co.v. Mayor, 28 
Ohio St. 521; State v. Western U. Tel. Co., 63 Me. 
518. 

It is conceded that the word property is soine- 
times employed in the revenue laws in its com- 
prehensive sense, and as synonymous with sub- 
jects; and will be so construed, when required by 
the context, or the manifest purpose of the law 
will be otherwise defeated. Such is the case of 
Lehman v. Robinson, 59 Ala. 219. Being used in 
more than one sense,the inquiry is, in what mean- 
ing is it employed in respect to the levying of 
taxes? If there be nothing showing a different 
intention, words ordinarily are to be taken in 
their usual and familiar import; and when gen- 
eral and continuous usage in legislation respect- 
ing a particular subject-matter was imparted a 
particvlar meaning, subsequent use of the same 
word in legislation relating to the same subject- 
matter creates a reasonable inference, that it was 
intended to be employed in the same sense, there 
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being nothing in the context showing a different 
intention. Taxes are not levied upon the right a 
man may have to anything, the right of posses- 
sion, use, enjoyment and disposition, which is 
property taken in its legal and technical significa- 
tion; but upon the subject of these rights. There- 
fore, in specifying the subjects, generally an ob- 
vious distinction is recognized and maintained 
between property taxed as such, and the other 
subjects of taxation. In Lott v. Rose, 38 Ala. 
156, the question was, whether the authority con- 
ferred on the County of Mobile to assess and col- 
lect a tax, not exceeding twenty cents upon each 
hundred dollars of taxable property within the 
county, conferred a power to levy a tax of twenty 
cents upon each hundred dollars of the gross 
amount of the sales of merchandise. The author- 
ity was claimed on the ground that the State rev- 
enue law assessed a tax on the gross amount of 
sales of merchandise, thereby constituting such 
sales taxable property. It was held, that every 
subject of taxation, under the State laws, cannot 
be considered as embraced by the terms, ‘‘taxable 
property,’’ employed in the special act; and that, 
in various sections of the general revenue law, the 
distinction between property made liable to taxes, 
and other subjects of taxation, is clearly drawn. 
It is said: ‘“‘A tax upon the gross amount of sales 
of merchandise, under § 391 of the Code, is not a 
tax upon the goods themselves, or the fruits of the 
sale, but upon the business or act of selling. This 
is not, then, a property or income tax, but an oc- 
cupation or privilege tax, the amount being regu- 
lated by the extent to which the privilege has 
been enjoyed.’’ Property, when employed in 
connection with the assessment and levy of taxes, 
had thus received a judicial interpretation, which, 
we must presume, was in the contemplation of 
the framers of the organic law. 

Not only were the provisions of the Constitu- 
tion adopted in view of the judicial construction 
placed upon the meaning of ‘“‘property’’ as used 
in the revenue laws several years previously, but 
the special matter of consideration was the neces- 
sity und expediency of restraining the power to 
tax, as conferred by the general grant of legisla- 
tive powers. The convention was advised that, 
independent of special restrictions, the taxing 
power extends to ‘person or property or posses- 
sion, franchise or privilege, or occupation, or 
right,” and reaches every source of revenue and 
subject of taxation within the jurisdiction of the 
State, only limited by public purposes, and only 
restrained by the protection guaranteed to private 
rights against oppression; and that all these 
sources and subjects of taxation had been and 
were resorted to. Property always had been and 
was the main reliance for raising revenue. The 
apprehended evils and dangers of oppressive and 
arbitrary taxation were especially directed to this 
subject, property, tangible and visible, capable of 
being reached, and easily confiscated. The de- 
sideratum was the protection of the property of 





the citizen against forced contributions, or legis- 
lative plunder. Assessment in exact proportion 
to value is the mode and means of protection, 
with an added limitation on the rate of taxation. 
Hence, the limitation in the Constitution of 1865 
is extended in the Constitution of 1868 from lands 
to property, as embracing the subjects of owner- 
ship, whether real or personal, and the same laws 
were brought into the present Constitution with- 
out any modification or change. Witha knowl- 
edge of the various subjects of taxation; of the 
well-defined distinction between property, when 
made liable to taxes, and other subjects of taxa- 
tion; and that, among such other subjects were 
occupations, privileges, business and licenses, 
which, in the nature of things, are incapable of 
determinate value, valuation was adopted as the 
basis and measure of assessment. ‘The limitations, 
by their terms, signify an intention that the pro- 
visions shall be only applicable to property, the 
value of which is capable of definite ascertain- 
ment by the oflicer, whose duty it is to make the 
assessment; and that all other subjects of taxa- 
tion should be excluded from their operation. 
The language is: ‘‘All taxes levied on property in 
this State, shall be assessed in exact proportion to 
the value of such property.’’ The terms are re- 
stricted to property, as a species of the genus, 
‘subjects of taxation.”’ The context shows that 
the word is employed in its usual and ordinary 
meaning, designating the thing owned, in the 
same sense in which it was generally used in the 
sections of the revenue laws, relating to the as- 
sessment and levy of taxes. The legal and logi- 
cal sequence of the position of appellant would 
be, that the limitations operate to prohibit the 
levy of taxes on any subject not susceptible of de- 
terminate value. 

It is contended, that if the word ‘‘property,”’ 
as used in section one of article eleven, be con- 
strued as not synonymous with *‘subjects of tax- 
ation,’’ the terms ‘‘taxable property,’’ as used in 
section four of the same article, include any sub- 
ject which can be taxed; and that the section for- 
bids a greater rate of taxation on any subject than 
three-fourths of one per cent. If the terms of 
the section had been general, prohibiting a great- 
er rate on any taxable property, without qualify- 
ing words, there would have been much force in 
the argument of counsel. But here, also, we find 
valuation constituting the basis on which the pro- 
hibition as to the rate rests, and by whichit is de- 
termined. In Lott v. Rose, supra, these words 
were construed. It is said: ‘‘Where the words 
‘taxable property’ occur in an independent act, it 
would seem that they should be understood in the 
sense of things taxed which are susceptible of 
ownership or possession, unless there is something 
in the context which affixes to thema different 
meaning, or unless the plain object of the law 
will be defeated if they are not held to cover sub- 
jects of taxation which are not property in the 
ordinary sense.” 
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If so construed when employed in an independ- 
ent act, a fortiori, such should be the construction 
when used in a section composing, with others, 
the articles of the Constitution relating to the 
subject of taxation, all the sections of which, be- 
ing in pari materia, should be construed together. 
The framers of the present Constitution, experi- 
riencing that the limitation in the one preceding, 
requiring taxes levied on property to be assessed 
in proportion to value, was ineffectual to prevent 
oppressive taxation, connected therewith a pro- 
hibition as to the rate of taxation on, such valua- 
tion. 

It may be considered that the gross receipts 
from business are property in its strict meaning. 
In such sense it was undoubtedly employed in the 
majority opinion in State Freight Tax, 15 Wall. 
284; the authority of which is weakened by the 
dissenting opinion, in which it was said, that the 
tax on gross receipts of railroad companies is a 
tax for the privilege of transportation. In Lott 
v. Rose, supra, it was held that the tax on the 
gross amount of sales of merchandise, which are 
gross receipts, is not a property or income tax, 
but an occupation or privilege tax, the amount 
regulated by the extent of the business done. In 
Board of Revenue v. Gas Light Co., 64 Ala. 269, 
and in State v. Board of Revenue, 73 Ala. 65, the 
tax was imposed on the net income, and not on 
the business. The money, held and owned by the 
company, as the net result of the business, was 
the subject of taxation. An income tax stands on 
different principles; its value is determinable; 
and the rules governing such tax are inapplicable 
to a tax on gross receipts. One of the recognized 
modes of taxing business is a tax onthe gross 
receipts, which generally are not regarded as 
property for taxing purposes. State v. P. W. & 
B. R. R. Co., 45 Md. 361; Phil. Con. Ins. v. Com- 
monwealth, 98. Penn. St. 48; Sacramento v. 
Crocker, 16 Cal. 120; Warring v. Savannah, 60 

‘Ga. 99; Winby v. Girardy, 31 La. Ann. 382. Tax- 
able, as used in the fourth section, qualifies and 
designates property, not which it may bein the 
power of the legislature to make liable, but which 
is made liable, to taxation. The value of such 
property must be determined, before it can be as- 
certained that the rate of taxation imposed ex- 
ceeds the rate limited by the Constitution. By 


what measure or criteria can the value of business’ 


be ascertained, which so largely depends upon the 
vigilance, energy and skill, exercised in its prose- 
cution? The gross receipts constitute no measure 


of value, for they may be large, and yet the busi- , 


ness be valueless, by reason of losses, misfortune 
or mismanagement. Business, though made a 
subject of taxation, not being capable of deter- 
minate value,is not taxable property, in the mean- 
ing of the terms employed in the constitutional 
limitation of the rate of taxation. 

It is further insisted, that the section of the rev- 
enue law under consideration is violative of the 
Constitution, in that the rule of equality and uni- 





formity is disregarded, by putting an arbitrary 
value on the gross receipts of telegraph companies 
and a different value on the gross receipts of other 
kinds of companies. The proposition as stated in 
the argument of counsel is, ‘‘when income or 
gross receipts are taxed, everybody that is taxed 
in this State, must be taxed alike.” The fallacy 
of the proposition consists in the assumption that 
the tax on gross receipts is levied by a standard 
of valuation, instead of by the character and ex- 
tent of the business. Whilst there is no provision 
of the Constitution, commanding in terms, equal- 
ity and uniformity, the principle should underlie 
and regulate the provisions of every law imposing 
public burdens and charges. It is not contraverted, 
that the taxing power may select the subjects of 
taxation, and constitutionally classify them. Taxes 
should be imposed on any subject in just propor- 
tion to the benefits and protection which such sub- 
ject receives more than other subjects of taxation. 
The rule of uniformity does not require that all 
subjects be taxed, nor taxed alike. The require- 
ment is complied with when the tax is levied 
equally and uniformly on all subjects of the same 
class and kind. It extends to the class upon which 
the tax shall operate; that is the taxation as to 
telegraph companies shall be uniform as to all 
such companies. Different occupations may be 
taxed at different rates, and some may be alto- 
gether exempted; and the requirement of uni- 
formity is not infringed, if the various classifica- 
tions include all occupations similarly circum- 
stanced and of the same kind. Moog v. Randolph, 
77 Ala. 597; State Railroad Tax Cases, 92 U.S. 
575; Worth v. Wil. & Wel. R. R. Co., 13 Am. & 
Eng. R. R. Cas. 286; County of San Mateo v. So. 
Pac. R. R. Co. 8 Am. & Eng. R. R. Cas. 1; Coo- 
ley on Taxation, 170. The tax complained of may 
be onerous; and apparently unequal with the tax 
levied on the business of other corporations or 
companies. This isa matter submitted to the dis- 
cretion and judgment of the legislature, and their 
conclusion must be regarded as conclusive. The 
remedy, in such case, is the ballot box. The 
courts cannot interfere unless an illegal or unau- 
thorized exaction is atte mpted. 


A construction, which limits the tax to gross 
receipts derived from business done between 
points, both of which are within the territorial 
limits of the State, is more restrictive than the 
words and purpose of the statute import. The 
legislature knew that the appellant company op- 
erated extensive telegraph lines from places be- 
yond, into and through the State, and intended to 
make the tax commensurate with the benefits and 
proteetion received from the government. Re- 
ceiving messages at offices located in the State, 
for transmission, and transmitting them without, 
is business done in this State, though the service 
may not be complete until the delivery to the 
sendee at some place beyond its boundaries. ‘The 
statute does not purport to tax gross receipts not 
collected in Alabama, but by fair interpretation, 
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includes all receipts derived from business done 
in this State, and actually received here, though 
the message may have to be delivered, at, or may 
be sent for delivery from, some office without the 
jurisdiction of the State. Though thus construed, 
the statuie is not an unauthorized interference 
with inter-State commerce. This question is fully 
and ably considered and discussed in the follow- 
ing cases. W. U. ‘I’. Co. v. Richmond, 26 Gratt. 
1; W. U. T. Co. v. State, 55 Tex. 314; W. U. Tel. 
Co. v. Mayer, 28 Ohio St. supra; Port of Mobile 
v. Leloup, 76 Ala. . And is expressly de- 
cided in respect toa tax on the gross receipts of 
railroad companies, though consisting in part of 
freights received for transportation of merchan- 
dise from one State to another State, or into the 
State from another, in State Freight Tax Cases, 
15 Wall. 284; Osborne v. Mobile, 16 Wall. 479. 
Further discussion would be superfluous. 
Affirmed. 





Nore.—lIn addition to the authorities inthe text up- 
on the meaning of the word property in tax laws, we 
may cite the following in which, in Maine, a tax upon 
franchises, rolling stock, and fixtures; in Massachu- 
setts, a tux On Savings banks on account of their de- 
positors; in Pennsylvania, on coal companies accord- 
ing to the quantity mined; in Ohio, upon gas compan- 
ies to defray the salary of a public inspector of gas 
meters; in Georgia, on the privilege of carrying on 
business; in Texas, on ten-pin alleys; in Wisconsin, 
on gross earnings of plank-road and railroad compan- 
ies, were held to be taxes on franchises or occupa- 
tions, as the cause might be, and not on property, al- 
though the constitutions of all these States required 
taxes to be “equal” or “uniform,” or “proportioned,” 
or ‘ad valorem.” 1 

A few exceptions, real or seeming, to this course of 
decision are to be noted. New Hampsbirelaid a tax 
on railroad expressmen on their gross receipts, or ac- 
cording to the number of miles run, which her courts 
put aside as at variance with the constitutional provi- 
sion requiring “‘proportional and reasonable assess- 
ments.”” A North Carolina statute formed the rail- 
roads of the State, for purposes of taxation, into three 
classes, according to the exemptions in their charters. 
Companies enjoying immunity from taxation on their 
shures of stock were taxed on their real and personal 
property, those exempted from taxation on real and 
personal estate, were reached through their franchises, 
and so forth. But the court overthrew the act, de- 
claring that the uniform rule” demanded by the Con- 
stitution in taxing trades, professions and incomes, 
required those pursuing the same vocation to be 
treated alike. 

In Kansas, a tax was imposed upon railroad com- 
panies to meet the expenses of the railroad commis- 
sion, which exercised oversight of all common carriers. 
The tax was held to be bad, as being laid upon rail- 
roads only and not upon all common carriers.2 

As stated in the text, the requirements of “‘uniform- 


1 State v. M. C. R. R. 74 Me.376; Com’th v. Saving Bank, 
5 Allen, 428; Coal Co. v. Com’th, .9 Penna. St, 100; Gas Co 
v. State, 18 Ohio St. 237; Ins. Co. v. Augusta, 50 Ga. 530; 
State v. Bock, 9 Tex. 369; M. & M. R. v. Waukesha, 9 Wis. 
449. The rule was reversed in State v. R, R.11 Wis. 34, 
and returned toin W.C. R. R. v. Taylor Co. 52 Wis. 37. 

2 State v. Express Co., 60 N. H. 219; Worth v. R. R. 89 N. 
O. 291; Railroad v. Howe, 32 Kansas, 737. 





ity,” “equality,” or other like words, are complied 
with when the law is “uniform as to the class upon 
which it operates,’’? and requires those in the same 
vocation to be treated alike. 

As Justice Miller illustrates it: ‘‘Inn-keepers may 
be taxed by one rule, ferries by another, railroads by 
another, provided, the rule as toinn-keepers be uni- 
form as to all inn-keepers,’’ and so as to the others.5 

Not only is classification consistent with—it is neces- 
sary to uniformity and equality of taxation.® 

The Kansas decision now becomes clear. The rail- 
road commission law included all common carriers, 
and the tax for the support of the commission should 
have included all common carriers and not railroads 
only. The New Hampshire case must be admitted to 
be contrary to the law as laid down in the text, and 
followed in this note. It may still be remarked, how- 
ever, that, by the wording of the law, the tax was im- 
posed on railroad expressmen—that is, on express 
companies doing business on railroads, and not on all ° 
expressmen, although this fact attracted little com- 
ment in the opinions of the court. The law appeared 
to be aimed at one company which enjoyed an almost 
monopoly in the express business of the State. 

But classification in taxation, we think may proceed 
still further, and those in the same calling be sub-di- 
vided, if only the case of each class be the same. Li- 
quor sellers are in the same calling, but a tax on licen- 
ses may be graduated according as the tavern is in a 
locality more or less favorable for profits.7 

A tax on “the Police Gazette, Illustrated Police 
News, and other illustrated publications of like char- 
acter” has been held to be uniform, since it exempted 
no publications of that class.§ 

This case stands, however, on another ground also— 
because taxation may be used as a means of discour- 
aging public vice. 

The principle that legislation may, without violating 
the canon of uniformity and equality, discriminate 
among those in the same calling, if their circumstan-. 
ces be unlike, has the sanction of our highest tribunal. 
The Constitution of Iowa requires that her laws be of 
“uniform operation.” A Granger statute classified 
railroads according to the business done, and imposed 
a separate tariff of rates on each class. A class might 
include but a single company. Tothe objection that 
this was unequal legislation, the Supreme Court, 
through C. J. Waite, replied: thatthe act granted to 
no railroad any privileges or immunities which upon 
the same terms did not belong to any other. Upona 
railroad coming into any class, it had all the immuni- 
ties belonging to that class.® 

True, this case was not one of taxation, but we ap- 
prehend that the rule of equality in legislation is a 
general one, and the matter of taxation only one of its 
applications. 

Perhaps we may now reconcile the last of the three, 
at first sight, discordant cases, which have been noted. 

If lowa could classify her railroads by the value of 
business done, why could not North Carolina marshall 
her’s by their immunity from one or another kind of 
taxation? May not the distinction be that in the for- 
mer case the State took and classified the roads as she 
found them, while in the latter case the conditions 
upon which the classification was made, came from 


8 Const. Ill. State R. R. Tax Cases, 92 U. 8. 612. 
4 Worth v. R ilroad, supra. 

5 State v. R. R. Tax Cases, supra. 

6 Agnew, C. J. Com’th v. Coal Co., supra. 

7 East St. Louis v. Wehning, 46 Ill. 392. 

8 Thompson Vv. State, 17 Tex. App. 253. 

90. B. &Q v. lowa, 94 U. S. 155. 

10 Worth v. Railroad, supra. 
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the State’s own act? The State could hardly extend a 
ehartered immunity in one hand and with the other 
wrest away a tax laid on account of that very immun- 
ity. Sucha basis of classification, moreover, might 
well be inequitable in itself. 

As to inter-State commerce, the State Freight Tax 
Cases expressly decide, as stated in the principal case, 
that a tax on gross receipts, is not an unwarranted in- 
terference with inter-State commerce. The decision 
applies equally to telegraphs, which as instruments of 
commerce are within the commercial clause of the 
Constitution.U 

CHARLES CHAUNCEY SAVAGE. 

Philadelphia, Pa. 


HW. U. Tel. v. A. & P. Tel. 5 Nev. 102. 





RES JUDICATA—OBITER DICTUM—EQUITY 
—PLEADING—AMBIGUITY — CONSTRUC- 
TION—RIGHT OF WAY. 





ALMY v. DANIELS.* 





Supreme Court of Rhode Island, May 13,1886. 


1. Where, in a former action, the bill was dismissed, 
on the ground that no contract was proved for a pri- 
vate way over the strip of land in dispute,as alleged in 
the bill; yet, as the question as to the construction of 
the deed, which conveyed testator’s interest in the 
gangway, or street, in question, was raised and fully 
argued in the case, although it was not strictly neces- 
sary for the court to pass upon the question, the con- 
struction put upon the deed must be held to be res 
judicata. 


2. Where a question presented by a bill in equity is 
urged and relied upon in the argument, and passed 
upon by the court in its opinion, it cannot with reason 
be said that the point was not involved, and that the 
opinion of the court onthe question is obiter dictum. 


3. Where a grant is somewhat ambiguous in langu- 
age, or by the surroundings and appellations of the 
subject matter thereof it is not entirely clear what was 
intended to be included therein; in order to aid in its 
construction, parol evidence is admissible, without in- 
fringing the rule that parol evidence is not admissible 
to vary the terms of a written agreement. 


4. Where plaintiffs and defendant were tenants in 
common of a strip of land, and defendant has abso- 
lutely excluded plaintiffs, against their objection, 
from all use and benefit of one-half part thereof for 
many years, and the remainder is and has been occu- 
pied by both parties as tenants in common, plaintiffs 
are entitled to an account. 


TILLINGHAST, J., delivered the opinion of the 
court: 

This is an action of account brought under the 
provisions of Public Statutes R. I. 236 (see 
Knowles v. Harris, 5 R. I. 402, for the construc- 
tion of this statute as distinguished from that of 
4 Anne, chap, 16, § 27), by the executors of Hum- 
phrey Almy, deceased, against the defendant, 
who, it is alleged, was a tenant in common with 


*S. c., 2 New England Reporter, 616. 





the plaintiffs’ testator in his lifetime of a certain 
strip of land, forty by thirty-six feet, lying on the 
southerly side of Custom House street, in the 
City of Providence. 

The case was tried to a jury at the last October 
term of this court, resulting in a verdict for the 
plaintiffs for an account by direction of the court. 
The defendant now petitions for a new trial upon 
the ground that certain rulings of the judge pre- 
siding at said trial, and particularly the one di- 
recting a verdict for the plaintiff, were erroneous, 

The first contention which the defendant makes 
is, that the plaintiffs’ testator had no title to the 
premises in question, because he in his lifetime, 
by deed dated June 21, 1860, conveyed all his 
right, title and interest therein to one Lewis P. 
Mead, which title, by sundry mesne conveyances, 
has come to him, and that he is not the sole own- 
er of said premises. 

In order to prove their title, the plaintiffs, after 
introducing a number of deeds bearing thereon, 
offered the plat and papers in Almy v. Daniels,an 
equity suit -between the same parties respecting 
the same strip of land, tried and determined in 
this court in 1875 (see Almy v. Daniels, 11 R. I. 
250), together with portions of certain depositions 
taken and used in the trial of said cause to aid 
the court in the constiuction of said deed. The 
defendant’s counsel consented to the offering of 
this testimony, but objected to its competency to 
explain the deed, and contended that it did not 
explain the deed. 

The plaintiffs contended at the time of the of- 
fering of said evidence, that this deed from Almy 
to Mead had already been judicially construed by 
the court in the equity suit referred to, and that 
the question was therefore res judicata. The de- 
fendant contended, however, that the construction 


put upon said deed in said case was mere obiter | 


dictum. Upon a careful examination of that case 
we find that the title of the plaintiffs’ testator to 
the land in question was directly involved there- 


in. The defendant then claimed precisely what 


what he now claims, viz.: that by this deed the 
plaintiffs’ testator ‘‘conveyed all his interest in 
the gangway or street to Mead; which by sundry 
mesne conveyances has come to him.”’ 

The bill asks ‘*that the deed be construed to ap- 
ply only to such interest in the street as was con- 
veyed to the complainant by Bailey; or, if the 
court do not give such construction, to reform the 
deed, as it wasa mistake which arose from the 
fact that the scrivener copied the language of 
Bailey’s deed, not knowing that Almy had any 
other interest in the street than that mentioned in 
said deed.’’ The opinion shows that the question 
asto the prover construction of said deed was 
‘raised and fully argued in the case,’’ and that 
thereupon the court decided that this strip of land 
is held by the complainant and defendant as ten- 
antsin common. And although it was not strictly 
necessary for the court to pass upon this question, 
as the bill was dismissed on the ground that no 
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eontract was proved fora private way over the 
strip of land in dispute as alleged in the bill, yet 
asthe point was distinctly raised by the plead- 
ings, fully argued by counsel, and thus deliberate- 
ly passed upon by the court, we think the con- 
struction put upon the deed must be held to be 
res judicata. The dismissal of the bill, also, with- 
out reforming the deed as prayed, shows that the 
court must have found that it did not need refor- 
mation. 

In Alexander v. Worthington, 5 Md. 471-489, 
the court says: ‘All that is required to establish 
the authority of any decision is that the very point 
decided was ac‘ually before the mind of the court 
and was investigated with care and considered in 
its fullest extent.”’ 

When a question is presented by a bill in equity, 
urged and relied upon in the argument, and 
passed upon by the court in the opinion, it can- 
not with reason be said that the point was not in- 
volved, and the opinion of the court on the ques- 
tion is obiter dictum. 

People v. Wabash, etc. R. R. Co., 104 Ill. 476, 
488. See also Wells, Res Adjudicata, § 5582; Cen- 
tral Land Co. v. City of Providence, Index to R. 
I. Reports, X. 76 (1 New Eng. Rep. 873); 2 
Smith, Lead. Cas. 7 Am. ed. 648; Aurora City v. 
West, 7 Wall. 82 (74 U.S. bk. 19, L. ed. 42) ; Per- 
kins v. Walker, 19 Vt. 144. 

Whether the evidence admitted as aforesaid, to 
explain the deed, against the defendant’s objec- 
tion as to its competency for that purpose, was 
the basis upon which the justice presiding at said 
trial made his ruling as to the construction there- 
of, or whether it was upon the ground of the for- 
mer decision, is not apparent from the record. 
Nor is it material; for, even admitting that the 
evidence offered was the basis of the ruling, still 
there is no occasion for defendant to complain 
thereof, as he has suffered no possible harm there- 
by. We think it would have been the duty of the 
court to rule as it did, without this evidence, upon 


* being informed of the former case. The ruling 


complained of, therefore, was correct, irrespective 
of the ground upon which it was put. 

We have also carefully examined and considered 
the evidence offered as bearing upon the construc- 
tion of said deed, and are of the opinion that it 
fully supports the decision arrived at in Almy v. 
Daniels, ante. 


It frequently happens that, either by reason of 
some ambiguity in the language of a grant, or by 
the surroundings and appellations of the subject- 
matter thereof, it is not entirely clear what was 
intended tu be included therein. And in order to 
aid in the construction of deeds containing such 
infirmities, the law wisely permits the introduc- 
tion of parol evidence. Neither is this any in- 
fringement of the well known rule contended for 
by the defendant, that parol evidence is not admis- 
sible to contradict or vary the terms of a written 
agreement. On the contrary, it is for the express 
purpose of ascertaining precisely what was the 





intention of the parties, and of giving force and 
effect thereto. Furthermore, the fact that there 
is a repugnancy in the deed under consideration, 
between the language first used and that which 
follows, does not necessarily compel the court to 
accept the prima facie construction of the former 
to the exclusion of the latter, so long, at least, as 
it is possible either by careful study of the whole 
instrument, together with what is made a part 
thereof by reference, or by the aid of extrinsic 
evidence, to ascertain the true intention of the 
parties thereto. P 

The rule laid down by this court for the con- 
struction of deeds in Almy v. Daniels, supra, and 
Waterman vy. Andrews, 14 R. I. 589, is in accord 
with the current of authorities of the present 
day, and well adapted, in our judgment, to secure _ 
the ends of justice. 

The only remaining question to be settled is, 
whether, under the evidence, the plaintiffs are 
clearly entitled to an account. 

The evidence shows that the defendant, who 
was the owner of twenty twenty-sevenths of the 
strip in question, erected a building on 20 feet of 
the west part thereof in 1875, against the objection 
of the plaintiffs” testator, and ever since has had 
the exclusive use thereof; that there was a side- 
walk next to said building 214 feet wide, which 
the defendant generally occupied for the storing 
of oil-casks and other merchandise; that there 
was also a sidewalk next to the plaintiffs’ block, 
opposite, 4 feet wide, on which the tenants of the 
plaintiffs stored oil-casks, molasses and other 
merchandise, and that the defendant never used 
said last mentioned sidewalk for the purposes of 
storage or in any other way, although never de- 
nied the use thereof; and that the gangway be- 
tween said buildings was used about as much by 
the defendant as by the plaintiff and his tenants. 
Also that said Humphrey Almy deemed it very 
important to the value of his propery that said 
strip of land should be kept open of the width of 
40 feet, as he had arranged offices, constructed a 
stairway, and made improvements in his block 
which he would not have made had he not ex- 
pected that said lot would have been so kept 
open. 

The defendant offered to show, by the testi- 
mony of wholesale grocers who were acquainted 
with the use made of the premises by Almy’s ten- 
ants, that he did in fact have the use and benefit 
of fully seven twerty-sevenths of said strip of 
land; the defendant contending that it was a 
question of fact for the jury, whether, notwith- 
standing the exclusive use and occupation by him 
of the part covered by his building, the plaintiffs 
did not still have all the use they were legally en- 
titled to. This evidence was ruled out by the 
court, and the defendant duly excepted thereto. 

It was also in proof on the part of the plaintiffs, 
that the defendant never paid any rent for the use 
of the 20-foot strip, covered by his building, from 
the time he erected the same to the death of Hum- 
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phrey Almy, June 24, 1883, and that demand for 
rent was made by the plaintiffs Sept. 5, 1885. 

The evidence further showed that no objection 
had ever been made by the defendant to the use 
made of the premises by the plaintiffs’ testator or 
his tenants; nor had the defendant’s use of the 
sidewalk and gangway ever been objected to by 
the plaintiffs’ testator. 

The facts then, in short, are these: The parties 
are tenants in common of the strip of land in ques- 
tion, the plaintiffs owning seven twenty-sevenths, 
and the defendant twenty twenty-sevents thereof. 
The defendant has absolutely excluded the plaint- 
iffs’ testator and the plaintiffs, against their ob- 
jection, from all use and benefit of one-half part 
thereof since 1875, and the remainder is and has 
been occupied by both parties as tenants in com- 
mon. Are the plaintiffs, under this state of facts, 
clearly entitled to an account? We think they are. 
The right of action here employed is given as ~: 
tween tenants in common: ‘*‘Whenever * * 
one or more of the owners of such common prop- 
erty shall take, receive, use or have the benefit 
thereof, in greater proportion than his or their in- 
terests therein.”” And it can hardly be claimed 
that the defendant, by absolutely ousting his co- 
tenant from all use and benefit whatsoever of one 
separate half of the common property, did not 
‘take, receive, use or have benefit’’ of that part at 
least, ‘in greater proportion than his interest 
therein.”” And we think it quite immaterial, 
whether or not, in point of fact, the plaintiffs’ tes- 
tator did subsequently receive more than his share 
of the use and benefits of the remainder of said 
common property as is claimed by the defendant, 
or whether, in fact, he did receive what would, in 
he judgment of others, be equal ip value to the 
use of his share of the whole. He had an un- 
doubted right to the use of the extire strip, in 
common with the defendant, and the latter could 
not asshme the right simply because of his larger 
ownership therein, to make partition thereof, and 
thereby exclude his cotenant from any particular 
part. 

Having excluded him from all use and benefit 
of one-half of the common property, and having 
erected thereon a permanent building, of which 
the defendant has had the sole and exclusive use 
and benefit for a number of years, we think that, 

as matter of law, and irrespective of what was 
shown in evidence, or could have been shown un- 
der the offer of proof made by the defendant as to 
the manner in which the remainder of the common 
property had been used by the cotenants, the 
plaintiffs are clearly entitled to an account. The 
court very properly ruled the evidence inadmissi- 
ble. See Izard v. Bodine, 11 N. J. Eq. 403; Hay- 
den v. Merrill, 44 Vt. 336; Knowles v. Harris, 5 
R. I. 402. 

Petition dismissed. 
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1. AGENCY.—Appropriation of Benefits by Principal 
—Repudiation— Ratification.—It is incompetent 
for a principal to appropriate the avails of an 
regency, and afterwards deny and repudiate the 
fact of such agency. Such an appropriation by 
the principal amounts to a complete ratification of 
what has been done by the unauthorized agent. 
Guadelupe, etc. Co. v. Beatty, S. C. Tenn., June 
5, 1886; 18. W. Rep., 348. 


2. ASSIGNMENT FOR BENEFIT OF CREDITORS.— 
Fraud.— The grantee in an assignment for the 
benefit of creditors is not a bona jide purchaser 
for a good consideration. Therefore, if the deed 
is in fact made by the grantor with intent to hin- 
der, delay and defraud his creditors, it is null and 
void, whether the grantee had or had not notice of 
such intent. When the deed is fair upon its face 
and dedicates all the grantor’s property to the pay- 
ment of all his creditors, the motive by which he 
is governed in making the assignment is immate- 
rial. Farrell v. Farnan, Maryland Ct. App., June 
24, 1886; 6 East. R., 579. 


3. ATTACHMENT.—Covenant—Damages.—The de- - 


fendunt had possession of a mine under a lease in 
which he covenanted to pay $2 a ton royalty for all 
ore mined and removed, and to mine and remove 
ten thousand tons perannum. Held, that attach- 
ment would not lie forthe damages accruing on 
breach of the covenant to mine and remove the 
stipulated quantity. The plaintiff’s preliminary 
affidavit in attachment is not conclusive as to the 
nature of his claim. The defendant in attachment 
may give bond and have his personal property dis- 
charged, after appearing and pleading in the ac- 
tion. Hecksherv. Trotter,S. C. N. J., Aug. 26, 
1886, 6 East. R., 583. 


4. CHARITY.— Equity — Voluntary Associations— 
Jurisdiction.—A charitable trust, as recognized 
and known at common law, and sustained by 
courts of equity, was public in its nature, and the 
persons to be benefitted by it were, until desig- 
nated as the beneficiaries for the time being, 
vague, uncertain, and indefinite; and where a 
common fund is created by voluntary contribu- 
tions, its benefits being restricted to the members 

of the association, it cannot be considered a char- 
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itable trust, nor subject as such to be controlled by 
a court of equity. Nor can the jurisdiction of 
equity over such voluntary associations and their 
funds be sustained on the ground of partnership, 
since the members, whatever may be their relation 
or liability to third persons, are not partners inter 
sese; there being no mutual participation in profit 
or losses, no authority to bind or assign the com- 
mon property, and no dissolution wrought by the 
death of amember. But the jurisdiction of courts 
of equity over such associations and their funds is 
maintained, independent of the statute of uses, 
or of any prerogative power, on the ground of the 
trust nature of the fund, the charitable uses for 
which it is designed, and the inadequacy of legal 
remedies. When the operations of such voluntary 
associations have been discontinued, its objects 
and purposes being abandoned by common con- 
sent, a court of equity has jurisdiction to decree a 
dissolution, and to distribute the common fund 
among the contributors in proportion to the 
amount contributed by them respectively. A new 
association being formed, composed of some of 
the members of the old with other persons, mem- 
bers of the same church, and made subject to such 
laws and restrictions as the church might pre- 
scribe; while an, unauthorized dismissal of some 
of the members, by the arbitrary act of the minis- 
ter in charge, without a trial or hearing, might of- 
fer grounds for legal proceedings to compel their 
restoration, such nugatory act would not authorize 
a court of equity, at their instance, to decree a dis- 
solution of the association, or a distribution of the 
common fund among the members. Burke v. Ro- 
per, S. C. Ala., 1886. 


5. CONSTITUTIONAL Law.—Ordinance—Arbitrary 
Power to Control Exercise of Lawful Calling.— 
An ordinance empowering the authorities of a city 
to grant or withhold the exercise of the right to 
earn a livelihood in an ordinary and proper way is 
unlawful as in violation of the provisions of the 
Federal Constitution providing that no one shall 
be deprived of life, liberty or property without 
due process of law, in that it gives such authori- 
ties the arbitrary power to deprive a person of his 
property, and of his right to exercise his proper 
calling. Yick Wo v. Hopkins, 8. C. U. 8., May 10, 
1886; 22 Rep., 289. 


. Statute Part Void, Part Valid— 
Intoxicating Liquors— Sale on Sunday.—Whena 
statute is unconstitutional in part, and constitu- 
tional in part, while the unconstitutional part may 
be void, the constitutional part may be valid, and 
may be carried into effect: provided, that the parts 
of the statute are not so interdependent that it 
must be presumed that the statute was enacted as 
a whole, and was intended to be carried into effect 
asawhole. A statute (Pub. St. R. I. ¢. 87, § 31) 
prohibiting the sale of intoxicating liquors on 
Sunday, except by druggists and upon physicians’ 
prescription, is not void because it is part of a 
chapter enacting a license system,under an amend- 
ment to the State Constitution (Const. R.I. amend. 
5) prohibiting the manufacture and sale of such 
liquors as a beverage. State v. Clark, 8. C. R.L., 
July 26, 1886; 5 Atl. R., 635. 


6. 








7. CONTRACT.— When Closed— Telegram—Conflict 
of Law.—A telegram accepting an offer, if sent 
within the time agreed upon, completes the con- 
tract. The time of telegraphing is the time the 
eontract was closed, and when sent from one State 
to another, the State from which the telegram was 





sent determines the place of the contract. Perry 
v. Mount Hope, etc. Co., 8. C. R. I., July 24, 1886; 
5 Atl. Rep., 632. 


8. CORPORATION.—Action against Individual Mem- 
bers. — Articles of incorporation of a “Mutual 
Benefit Association,” apparently intended as a 
sort of mutual insurance company, were duly ex- 
ecuted by defendants, and duly recorded with the 
register of deeds and Secretary of State. M. be- 
came a member of the association, paid his dues, 
and'received a certificate of membership, and sus- 
tained bodily injury entitling him, as such mem- 
ber, to pecuniary benefit, to recover which this ac- 
tion is brought against the original signers of the 
articles of association as individual persons. The 
association did not become a corporation de jure, 
not having complied with the statute so as to be- 
come an insurance corporation de jure, and not be- 
ing a “benevolent society,” under title 3,c. 34, 
Gen. St. 1878. Held, that, although not a corpora- 
tion de jure, the association is, as between its 
members, to be regarded and treated as a corpora- 
tion de facto, and hence this action against the de- 
fendants as individual persons will not lie. Fos- 
ter v. Pray, 8. C. Minn., July 17, 1886; 29. N. W. 
Rep., 155. 


. Insurance—Mutual Relief. — Where the 
objects of the association, as declared in the certif- 
icate of incorporation, are to combine the efforts 
of the members with a view to effect mutual re- 
lief, leaving the details of the plan to be provided 
in the by-laws, and they provide for a system of 
life insurance, with the power to each member to 
designate any person he may choose to receive 
payment, the designation of a person for that pur- 
pose who is not a member of the family of the de- 
ceased, is not in contravention of the certificate of 
incorporation. The subject of life insurance is 
not one of the objects. enumerated in chapter 267 
of the Laws of 1875, entitled ‘‘An Act for the In- 
corporation of Societies or Clubs for Certain Law- 
ful Purposes,” unless it is embraced in the terms 
“mutual benefit”? or “‘benevolent.’? There is no 
restriction in the Act which requires that the ben- 
efits or benevolence be confined to members of the 
families of the members. Massey v. Mutual, etc. 
Society, N. Y. Ct. App., June 1, 1886; 3 Cent. 
Rep., 755. 








10. . Municipal Corporation—Assessments for 
Waterworks—Exemption on Payment of Water- 
rates.—The legislature may empower a municipal 
corporation to assess specially the lots along which 
a water service is laid to maintain the service; and 
to exempt those lots where the owner pays the 
water-rates. Richmond, etc. Co. v. Lynchburg, etc. 
Co., S.C. App. Va., Feb. 25, 1886; 22 Rep., 350. 





11. . Torts of Officers—False Representations 
as to Stock—Fraud of Incorporators—Liability 
to Creditors.—Where managers of a corporation 
make false reports,or resort to fraudulent devices, 
and thereby induce persons to take stock, such 
purchasers, in order to recoverin an action for 
fraud and deceit, must show that they acted upon 
the faith of the representations. The fact that in- 
corporators committed a fraud upon the corpora- 
tion does not give a creditor of the corporation 
cause of action against the incorporators. Priest 
v. White, S. C. Mo., June 21, 1886; 1 S. W. Rep., 
361. 


12. CRIMINAL Law.—Evidence—Joint Indictment— 
Separate Trials.—When a fact sought to be proved 
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is erroneously exclud2d, but afterward admitted 
during the course of the trial, the error is cured; 
and where the evidence as finally admitted does 
not fully cover the fact, owing to an objection 
made by the party first seeking to prove it, he can- 
not be heard to complain that the question was 
finally left in doubt. On a jointindictment for the 
crime of feloniously and by false pretenses obtain- 
ing signatures to a written instrument with intent 
to defraud, the court may, in its discretion, order 
separate trials. People v. Clark, N. Y. Ct. App., 
June 25, 1886; 6 East. R., 551. 








13. . Intoxicating Liquor.—A detend- 
ant cannot escape the punishment prescribed by 
law for the unlawful sale of intoxicating liquor to 
a minor, upon his bona fide belief that such minor 
was of lawful age, based solely upon appearances, 
but it must also be shown that he had used due 
eare to ascertain the minor’s age. The action of 
the court, even if erroneous, in permitting the jury 
to take an annotated copy of the Revised Statutes 
to their room, cannot be complained of on appeal, 
unless objected or excepted to at the time. Mul- 
read v. State, S. C. Ind., June 15, 1886; 4 W. Rep., 
498. 








. Selling Liquor without License— 
Evidence of Intoxicating Effect of “brandy cher- 
rie3.”—In a prosecution for selling intoxicating 
liquor in violation of a prohibitory law, a witness 
for the prosecution having testified that the liquor 
or beverage sold by the defendant produced on 
him effects similar to those produced by whisky, 
it is competent for the defendant to prove by other 
witnesses, who had drank it, that it had no intoxi- 
eating effect on them. In delivering the decision 
of the court, Somerville, J., said: ‘“The question 
for decision was the intoxicating quality of this 
fluid, or beverage, which contained cherries, and 
was sold in bottles by the defendant. A witness 
for the State had testified that its effect upon him- 
self and another person had been similar to that 
ordinarily produced by whisky. It was compe- 
tent to show by others that its effect on them,when 
drank in appreciable quantities, was not intoxi- 
eating. The most available mode of testing the 
nature and properties of a fluid or drug, next to 
that of chemical analysis, is by its effect on the 
human system. That a liquor, when taken in cer- 
tain quantities, intoxicated, or failed to intoxicate, 
the person taking it, is as competent to prove or 
disprove its intoxicating qualities, as it would be 
to prove the poisonous effect of a drug by the ef- 
fect following its administration. Negative testi- 
mony of this kind may often be very weak and in- 
conclusive, because of the comparison involved in 
determining the relative facility with which differ- 
ent persons may, or may not, become intoxicated 
ordrunk. But we cannot say what would have 
been the effect of this evidence upon the mind of 
the judge, who was substituted for the jury as the 
trier of the facts of the cause. We decide nothing 
more than the admissibility of this evidence, leav- 
ing to the county court itself to decide what shall 
be its weight or credibility. Knowles v. State, S 

C. Ala., Dec. Term, 1885-86. 


5. DAMAGES.— Excessive Damages—Malicious Pro- 
secution.—In an action for malicious prosecution, 
in having the plaintifi arrested on a charge of as- 
sault, where he was never put in jail or subjected 
to any real hardship or act of oppression, and the 
eharge was subsequently dismissed, and the testi- 
mony as to probable cause for the arrest was con- 





flicting: Heid, that a verdict of $4,000 was exces- 
sive, and should be reduced to the sum of $1,000. 
Phelps v. Coggswell, 8. C. Cal., July 28, 1886; 11 
Pac. Rep., 626. 


16. DEED.— Condition Subsequent—Restriction as 
to Buildiny and Use—Quitclaim Deed—Conveys 
Reversion — Merger— Interest Conveyed — Con- 
struction—Intent—Effect of Deed. — A provision 
in a deed that the grant is made with the limita- 
tion and qualification, and the express conditions, 
that if, at any time, thereafter, any building of a 
certain character shall be erected on the land, or 
if the lund shall be used for other than specified 
purposes, it shall be at once forfeited, and revert 
to the grantor, his heirs and assigns, is a condition, 
and not merely a restriction, or personal covenant. 
A subsequent quitclaim deed by the grantor to one 
claiming under the grantee conveys his reversion 
and right of entry for condition broken, and so de- 
stroys the condition, and makes the title absolute; 
the right to enter for condition broken being as- 
signable in Connecticut by statute. Where the 
language used ina written instrument leaves no 
room for doubt, the secret, unexpressed intention 
of the parties cannot be permitted to vary or 
change its meaning. The effect of a release of ‘‘all 
the right, title, interest, claim, and demand what- 
soever,”’ which the releasor has, or ought to have, 
in and to a certain tract,’? is not destroyed by the 
statement in the deed that the premises had been 
theretofore mortgaged to the grantor. Though 
the grantor in the quitclaim deed may not have in- 
tended to release his reversionary interest, he has 
in fact done so, and the law will afford him no re- 
lief. Hoyt v. Ketcham, S. C. Conn., June, 1886; 
5 Atl. R., 606. 


17. 





Construction — What Land Passes— 
Record of Deed.—The heirs of an estate conveyed 
the land in controversy to appellant’s vendor in 
1881, but the deed was not recorded until 1883. In 
1882 the same heirs joined in an instrument to con- 
vey to the husband of one of them all of the real 
estate belonging to the estate of the deceased. 
Held, that the deed of 1882 did not embrace the 
land in controversy. Galbreath v. Engelke, S. €. 
Tex., June 25, 1886; 1S. W. Rep., 346. 


18. EVIDENCE.—Admissions—Negligence— Witness 


— Wife of Deceased Bailor—Experts— Whether a 
Horse Should have been Tied —Subsequent decla- 


rations of a baillee may be shown in negligence’ 


admitting his liability; he is not, however, abso- 
lutely bound thereby, but may be neutralized by 
his testimony. The wife of a deceased bailor is a 
competent witness to the bailee’s declarations. 
Expert evidence is not competent to show whether 
a horse should have been tied to prevent him from 
running away by reason of asudden fright. Stowe 
v. Bishop, 8. C. Vt., March 15, 1886; 22 Rep. 319. 


19. EXECUTORS AND ADMINISTRATORS—Costs— 


Party Forcing an Action by Refusing to Deliver 
up Papers Belonging to Another must pay.—The 
will of a decedent was given to the next of kin and 
heir at law by the executor of the estate. The 
heir, being dissatisfied with the will, gave it to her 
husband, who secreted it. A bill was filed, and an 
injunction asked for restraining the heir or her 
husband from destroying the will. The answer 
admitted the possession of the will, but contended 
that the defendants never refused to deliver it. 
Held, that the evidence showing a demand for the 
paper by the executor, which was not complied 
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with, defendants should pay costs of suit. Beckett 
v. Zane. N. J. Ct. Ch., August 24, 1886; 5 Atl. R., 
638. 


2%. GUARDIAN AND WarD—Jurisdiction of the 
Court—Conducting Business for Insane Person— 
Competency of Evidence—Compensation of Guar- 
dian—Annual Settlements of Guardian of Insane 
Person—Bond—Liability of Sureties—Past De- 
faults.—The court may order the guardian of an 
insane person to carry on the business of the ward. 
Even though no previous order is procured, the 
annual settlements, and orders of approval made 
thereon, are competent to show that the business 
was carried on under the supervision of the court, 
and reasonable compensation may be allowed 
therefor. The annual settlements of the guardian 
of an insane person are not conclusive, but only 
prima facie, evidence of their correctness. Sure- 
ties are not liable for past defaults, unless made 
so by the terms of the bond. State, to use, etc. v. 
Jones, 8. C. Mo., June 21, 1886; 1S. W. Rep. 355. 


21. HUSBAND AND WIFE — Divorce — Alimony— 
Counsel Fees—Jurisdiction.—The trial court is 
vested with power, in an action of divorce, to 
make an order for the payment, by the defendant, 
of a sum for counsel fees, to enable his wife, who 
was without any means or property otherwise 
than as obtained from him, to prosecute her ac- 
tion then on appeal. Ross, J., dissenting, on the 
ground that the power to allow a wife counsel fees 
in the appellate court is properly vested in the ap- 
pellate court. Ex parte Winter, S!C. Cal. July 
30, 1886; 11 Pac. Rep. 630. 


22. INJUNCTION—Execution Sale of Wife’s Land— 
Tresspass—Remedy at Law.—A court of equity 
has no jurisdiction to enjoin a threatened sale of 
lands belonging to the wife, under an execution 
against her husband. Upon the consummation of 
such a sale, the wife has a complete legal remedy 
by an action in form trespass quare clausum, and 
meanwhile, her title is neither jeopardized nor be- 
clouded. Purinton v. Davis, 8S. C. Texas, June 
18, 1886; 1S. W. Rep. 343. 


23. INSURANCE—Fire Insurance — Adjustment of 
Loss—Arbitration.— Under the language of the 
stipulations of an insurance policy stated in the 
opinion, held, that the contract of the parties was 
that, if the amount of loss cannot otherwise be 
adjusted to the satisfaction of the parties, it shall 
be adjusted by the mode of arbitration therein 
prescribed, and that until such adjustment, or a 
fair effort on the part of the insured to obtain it, 
no cause of action arose. Adams v. South British, 
ete. Co., S. C. Cal. July 28, 1886; 11 Pac. Rep. 627. 





24. . Fraud—Husband and Wife—Where a 
mill property was conveyed to a married woman, 
and no part of the consideration was paid by the 
husband, and the grantor furnished money to 
them with which to procure an insurance upon 
the property, and the policy was taken in the name 
of the wife, no matter how fraudulent the purpose 
may have been in having the property conveyed to 
her, the policy belongs to the wife, and in case of 
loss the proceeds of the policy cannot be taken 
from her by her husband’s creditors. A convey- 
ance by a stranger toa third person will not be 
set aside, nor will the property conveyed be sub- 
ject to the payment of the debts of the fraudulent 
debtor, where it appears that none of his property 

or money has gone into the property so conveyed. 





McLean v. Hess, 8. C. Ind. May 25, 1886; 4 West. 
Rep. 561. 


25. INTEREST—Claims Against Decedent’s Estate. 
—A claimant against the estate of a decedent is 
entitled to interest at the rate of 7 per cent. per 
annum, on claims allowed against the estate by 
decree of the probate court, from the date of such 
decrees, notwithstanding the indebtedness which 
was the basis of the claim did not of itself draw 
interest. Estate of Olvera, 8S. C. Cal. July 20, 
1886; 11 Pac. Rep. 624, 


26. MORTGAGE—Property not in Mortgagor’s Pos- 
session--Deed—Mist ake—Impeaching—Mort gagee 
Acquiring Tax Title—Redemption—Laches—Fail- 
ure to Redeem.—A mortgage of land in the pos- 
session of another, adverse to the mortgagor, is 
good in equity between the parties toit. A deed 
which, by mistake, conveys land not intended to 
be conveyed, passes the legal title to the grantee, 
and can be impeached only by the grantor, or some 
one claiming under him. A mortgagee, either in 
possession or out of possession, is not entitled to 
set up as against the mortgagor or the other mort- 
gagees, a tax title to the mortgaged estate pur- 
chased by him atatax sale. A failure to redeem 
for six years and a half does not constitute laches. 
Hallv. Wescott, S.C. R.1I. Juty 24, 1886; 5 Atl. 
Rep. 629. 


27. NEGLIGENCE—License to Cross Tracks—Public 
Way—A mere permission or licensg from a rail- 
road company to persohs to cross its tracks is not 
an invitation. Whether the construction of a 
crossing over a railroad is such, as of itself to 
amount to an invitation, or evidence for the jury of 
an invitation by the railroad company to the pub - 
lic to use the same for its convenience, must be 
determined by considering, whether the construc- 
tion was such as reasonably to induce the public to 
believe that the crossing was a public way. A per- 
son struck bya car while walking upon the railroad 
track without right cannot maintain an action for 
injuries in the absence of evidence of willful or 
reckless conduct on the part of the company or its 
agents. Wright v. Railroad Co., S.J. Ct. Mass., 
July 3, 1886; 6 East. Rep. 611. 


28. . Master and Servant—Railroad—Snow 
Bank—Posting Signals—Temporary Obstruction 
—Signal—Speed of Train—Contributory Negli- 
gence.—A railway company is not liable in negli- 
gence for injuries to an employee by reason of its 
failure to post a signal on a snow bank close to the 
track; the employee must take notice of such ob- 
structions. A railway company is not required to 
sound a signal on approaching a temporary snow 
tank close to the track which an employee had as- 
sisted to make, as an obstruction, to warn that 
employee of danger; he must be held to take not- 
ice of that obstruction. Where an employee of a 
railway company contributes to his injury he can- 
not set up the speed of the train as negligence in 
the company. Brown v. Chicago, etc. Co., 8. C. 
Iowa, June 17, 1886; 22 Rep. 303. 





29. NEGOTIABLE INSTRUMENT—Notice—No ‘Evi- 
dence—Agent.—If the endorsee of a negotiable in- 
strument before its maturity knew, or if such facts 
came to his knowl@dge, which, if inquired into, 
would have informed him of an equity of the ma- 
ker, he takes the instrument cum onere. Where a 
negotiable note is secured by a mortgage, the fact 
that one-half the land has been released, is some 
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evidence to charge a purchaser of the note before 
maturity with notice that there has been a partial 
payment on the note. If anything appears to a 
party calculated to attract attention or stimulate 
inquiry, the person is affected with knowledge of 
all that the inquiry would have disclosed. Notice 
to an attorney of any matter relating to the busi- 
ness in which he is engaged for his client, is notice 
to the client. Where an attorney sold a note toa 
person who was occasionally his client, and such 
attorney, acting for the purchaser, investigated 
the title to the land on which the note was secured 
by a mortgage, and was afterwards employed by 
the purchaser to bring suit on, and collect the 
note; it was held, to be some evidence that the at- 
torney was acting for the purchaser in the sale of 
the note. (Dupree v. Ins. Co., 92 N. C. 417; Bunt- 
ing v. Ricks, 2 Dev. & Bat. Eq. 130, cited and ap- 
proved.) Hulbert v. Douglas, S.C. N. C., 1886; 1 
Ga. Rep. 652. 


30. PLEADING — Evidence — Judgments — Amend- 
ments—Judicial Discretion—Lis Pendens—Abate- 
ment—Judgment.—A stipulation signed by the 
parties, and filedin an action, whereby it was ad- 
mitted and agreed that the amount in controversy 
was involved in another action, and that the mat- 
ters in the action, and the claim of plaintiff there- 
in, should enter into and abide the event of such 
other suit, is admissible in evidence in support of 
a plea in bar of the judgment in such other action, 
notwithstanding such stipulation has not been 
specially pleaded. The allowance of amendments 
to pleadings is a matter within the discretion of the 
trial court, which has the power to permit the 
same at any stage of the trial, when necessary to 
the purposes of justice. Under the circumstances 
stated in this case, held, that there was no abuse of 
discretion in permitting the amendment of an an- 
swer by setting up the pendency of another action 
atthe end of the trial, and before judgment. 
Where an action has been commenced efor an ac- 
counting, and subsequently one or more items of 
the account are made the subject of a separate 
suit between the same parties, a defense of prior 
lis pendens, set up in the latter suit, is good. 
Where judgment is rendered for defendant in an 
action, on his plea that the action is barred by the 
judgment in another suit, the proper order should 
be that the action abate, and not that the plaintiff 
take nothing by his action, and the defendant re- 
cover costs. * Conbrough v. Adams, S. C. Cal. Aug. 
2, 1886; 11 Pac. Rep. 634. 


31. SALE— Warranty—Notice of Defect— Waiver— 
Notice by§Agent of Seller—Notice by Mail.—Up- 
on a condition in a warranty of an agricultural 
machine that written notice, stating wherein the 
machine fails to satisfy the warranty, is to be im- 
mediately given by the purchaser to the seller at 
Battle Creek, Michigan, (the machine being sold 
in Minnesota,) and reasonable time allowed to get 
to it and remedy the defect, unless it is of such a 
nature that the seller can advise by letter, held, 
that the seller might waive the written notice. Al- 
so, that the purchaser might give the notice by 
agent, writing in his behalf, and for that purpose 
might select as his agent one who, was agent for 
the seller. Also that the notice might be given 
by properly mailing it. Nichols v. Root, S.C. 
Minn. July 7, 1886; 29 N. W. Rep. 160. 


32. SLANDER—Of a Clerk—Actionable Words.—An 
employer will be liable in slander to his clerk for 
words spoken of him which impute to him any 


38. 








want of qualification as a clerk. Wilson v. Cott- 
man, Md. Ct. App. June 1886: 22 Rep. 335. 


33. SURETYSHIP—Guardian’s Bond—Final Settle- 


ment.—In an action upon a guardian’s bond for 
the recovery of the amount found due the wards 
after a final settlement of the guardian’s accounts 
in the probate court, the sureties are concluded by 
the settlement, and will not be heard, in the ab- 
sence of fraud and collusion, to question its cor- 
rectness, or todemand a rehearing of the accounts. 
Braiden v. Mercer, 8. C. Ohio, June 1, 1886; 22 R. 
340. 


34. TRADE-MARKS—Arbitrary Numbers—Quality— 


Origin.—Arbitrary numbers, (viz. 30, 111, ete.,) 
not already known to the trade, and in use by oth- 
ers to indicate quality, may be appropriated to his 
exclusive use by a manufacturer, and they will be 
protected as trade-marks, if used to indicate ori- 
gin. American, etc. Co.v. Anthony, S. C. R. L., 
July 3, 1886; 5 Atl. Rep. 626. 


35. Trespass—Liability for Others Acts—State 


Lands—Tresspass With Agent’s Permission.— 
Persons who without power authorize others to 
commit trespasses will themselves be held liable in 
damages for the injuries suffered. Where persons 
in charge of State lands consent that others may 
go upon them and commit trespasses thereon, they 
will be liable in damages for injuries done to the 
State. State v. Smith,S. J. Ct. Me. May 25, 1886; 
22 Rep. 382. 


36. Usury—Executor—Illegal Bonus for Loan of 


Estate Funds.—Deed of Trust.—Where the exe- 
cutor of an estate, who was also president of a 
bank, loaned $16,000 of the funds of the estate, 
receiving therefor, a promissory note for said 
amount, secured by a deed of trust, and thereup- 
on deposited in the bank to the credit of the ma- 
ker of the note $15,000, taking a credit for himself 
of $1,000, as a bonus from the maker of the note 
in consideration of the loan; held, that the execu- 
tor was trustee of the estate; that the contract for 
the bonus was illegal; and that a deduction of $1,- 
000 must be made from the face of the note. Un- 
der Rev. St. Mo. § 1008, the tender of payment, 
where no deposit is made in court, will not release 
the security created by a deed of trust for the 
amount due at the time the tender was made, but 


only stop the running of interest thereaftet. Lan-— 


dis v. Saxton, 8. C. Mo., June 21, 1886; 18. W. R. 
359. 


87. WiLL— Contesting Probate— Testamentary Ca- 


pacity— Question for Determination—Evidence— 
“Crazy.’’—In an issue devisavit vel non, the pre- 
cise question for determination is whether or not 
the testator’s mind was sufficiently sound to ena- 
ble him to know and to understand the business 
in which he was engaged at the time when he ex- 
ecuted the will. To charge the jury that testi- 
mony that testator was not competent to make a 
will amounts to nothing, when the witnesses do 
not testify that testator was crazy, which would 
have been evidence, is error. Shaver v. McCar- 
thy, 8. C. Penn. 5 Atl. Rep. 614. 





. Legacy—Trust— Vested Interest .—A. be- 
queathed the whole of his estate in trust, and di- 
rected the trustees to pay such portions of the in- 
come as might be necessary for the support and 
education of his daughter, and when she should be 
eighteen, orif she married before arriving at that 
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age, to pay the whole of the estate to her, or such 
portions of it as in their judgment should seem 
most beneficial. In case the daughter should die 
before eighteen, he disposed of his estate by va- 
rious bequests over. The daughter was never 
married, and died at twenty-three. The trustees 
had never paid over the estate to her, acting, in 
withholding the same, according to their best judg- 
ment, and she had never demanded it. Held, that 
the estate vested in the daughter when she was 
eighteen, at least. Weatherhead v. Stoddard, S. 
C. Vt., August 18, 1886; 5 Atl. R. 517. 


39. Probate — Jurisdiction — Contest 
— Depositions — Admissibility — Proof of Non- 
Residence of Witnesses — Wills — Execution of— 
Validity.— A petition for the probate of a will 
need not state whether it is an olographic or other 
species of will, nor will any defect of form, or in 
the statement of the jurisdictional facts actually 
existing, make void the probate of a will; but the 
court is to admit the will to probate or not, under 
all the facts shown in evidence. On the contest of 
a will, where the tribunal found against the con- 
testants on all the issues raised by them, the fact 
that it also found upon an issue not embraced in 
the pleadings of the contest, or that in such case 
there was no finding declaring the will valid as olo- 
graphic, will not affect the validity of the probate 
of the will. Parties*cannot complain on appeal of 
error in the court below, in the admission of de- 
positions without the preliminary proof that the 
persons whose depositions were offered resided 
out of the county where the cause was tried, if, at 
the time of offering the depositions, the party pre- 
senting them also offered to prove the fact of such 
non-residence, and such fact was then admiited 
without proof by the opposing party. A will, 
made and executed bya testator in accordance 
with section 1277 of the California Civil Code, is 
not invalid because made and executed by him an- 
terior to the time when such section became oper- 
ative, if the testator did not die until the statute 
referred to had gone into effect. Jn re Learned, 
8. C. Cal., July 13, 1886; 11 Pac. R. 589. 





40. WitnEss—Cross-Examination—Limit of —De- 
nial of Charge.—Wherea party to a suit denies 
the principal allegation or charge made against 
him, in his direct examination, he thereby lays 
himself liable to a cross-examination upon every 
circumstance 'or transaction with which he was 
connected, which may tend to establish the allega- 
tion or charge. Pullen v. Pullen, N, J. Ct. Ch., 
Sept. 9, 1886; 5 Atl. Rep. 639. 








QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.]} 





QUERIES. 


24. A. sells a town lot to B. for $1,000; before the 
deed is given, B. sells to C. for $1,500. By an arrange- 
ment between A. and B. to which C. is not a party, the 
deed runs from A. to C. direct, and names the con- 
sideration as $1,500. C. is not informed of the actual 
amount received by A. The title fails and C. is ousted. 
In an action by C. against A. upon the covenants of 
warranty in A.’s deed, can C. collect the $1,500 actual 









sum paid by him or only the $1,000, amount received 
by A.? H. P. R. 





QUERIES ANSWERED. 


Query 10. [23 Cent. L. J. 70.J—A. loses his house, 
which was insured, by fire. The Insurance Company 
believed that A. either did or procured the burning 
thereof, refuses payment of loss. A. sues to recover 
the amount claimed under tho policy. The company 
answers, setting up as their defense A’s guilt in regard 
to the fire. What is the quantity of proof required at 
the company’s hands to release it from liability? Must 
it establish A’s guilt “‘beyond a reasonable doubt,” as 
would be required of the State in a criminal prosecution 
for the crime, or must it simply show it by “the pre- 
ponderance of testimony,’ only, as is the rule in other 
civil cases? *, * 


Answer.—The question has frequently arisen, and 
been decided by the courts. Authorities are collected 
in May on Insurance (2d ed.), § 583; also, 2 Greenleaf 
on Evidence (14th ed.), § 408, note bh. See also, Mon- 
aghan v. Agricultural Fire Ins. Co. 18 N. W. Rep. (N. 
8.) 797. In England it was held that the presumption 
of innocence must be rebutted by equally strong proof 
in a civil as in a criminal case; but while this view has 
heen followed here and there inthis country, it is gen- 
erally rejected. The so-called presumption of inno- 
cence”’ is not so much a presumption as a positive rule 
of law which prescribes that when a man is aceused of 
crime, and his life or liberty placed in jeopardy, the 
charge shall be proved beyond reasonable doubt. The 
rule was established in favor of life and liberty, nor 
does it obtain when these are notinvolved. In a civil 
ease there is no such presumption as in a criminal 
case, and if the defendant makes out his defence by a 
preponderance of evidence he cannot be denied his 
civil rights merely because it happens to be disagree- 
able to the plaintiff to be stigmatized as a criminal, al- 
though no legal penalty can follow. W.W.C. 








RECENT PUBLICATIONS. 


THE AMERICAN DECISIONS, Containing the Cases of 
General Value and Authority Decided iy the Courts 
of the Several States from the Earliest Issue of the 
State Reports to the Year 1869. Compiled and An- 
notated by A. C. Freeman, Counsellor at law, and 
Author of “Treatise on the Law of Judgments,” 
“Co-tenancy and Partition,” “Executions in Civil 
Cases,” ete. Vols, LXXIIL and LXXIV. San Fran- 
cisco: Bancroft-Whitney, Company, Law Publish- 
ers, Booksellers and Stationers 1886. 


The issue of these voiumes has been somewhat de- 
layed, in consequence, as we learn of the recent mis- 
fortune by fire of the publishers. In our last number 
we noticed the receipt of two later volumes, 75 and 
76. We can add nothing to what we then said in com- 
mendation of the series. except that these volumes in 
typography and otherwise are fully up to the high 
standard of the collection. 








JETSAM AND FLOTSAM. 


Not or THaT Kinp.—‘*Was your husband on the 
stand yesterday?” asked the lawver of a woman in 
acase in which husband and wife were witnesses. 
‘*No,” she answered with a snap, “he wasn’t on the 
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stand. He was onthe set. That’s the kind of a man 
he is, whenever there is anything to set on, from a sat- 
in sofy to the top rail of a worm fence.” 


ABOUT THE SUIT—Lawyer (to timid young woman) 
—‘*Have you ever appeared as witness in a suit be- 
fore?” 

Young Woman (blushing)—“Y-yes, sir, of course.’’ 

Lawyer—‘‘Please state to the jury just what suit it 
was.” . 

Young woman (with more confidence)—“‘It was a 
nun’s veiling, shirred down the front and trimmed 
with a lovely blue, with hat to match.” 

Judge (rapping violently )—‘‘Order in the court!” 


IN THE OLD ATTORNEY’S OFFICE.—‘‘Well, what 
ean I do for you, ladies, this morning ?”’ 

““Why, I want to see if Ican get a divorce from my 
husband,” said the sharp-nosed, thin-lipped one. 

‘‘What are your grounds for a divorce?” 

“Well, he’s been with some other woman. I reckon 
that’s enough; and I’ve got this lady to prove that she 
heard him, as well as I did, say that at a certain time 
he was wrapt in the arms of Morpheus.” 

“‘Umph, Morpheus isn’t any woman: it’s—” 

“Ye can’t fool me. Ye wouldn’t catch him wrapt 
in the arms of any man. I know him, and I'll be 
durned if you can’t get me a divorce I’ll go to a Chi- 
cago lawyer, where I know I’ll getit. Good-bye.” 


A TiGHt DECLARATION.—“The following declara- 
tioe, drawn up by an Hibernian attorney, in an action 
of assault, is an impressive warning against loose 
methods of constructing pleadings. ‘The plaintiff fur- 
ther says, that on the night of the first of June the de- 
fendant herein came to this plaintiff’s house and de- 
manded admission in a noisy and boisterous manner, 
which admission this plaintiff refused to grant, being 
in fear of bodily harm; that the defendant notwith- 
standing continued to demand admission and pounded 
heavily on the door; that this plaintiff then opened an 
upper window and warned the defendant to go away, 
whereupon the said defendant pointed a loaded blun- 
derbuss at this plaintiff, and told him that if he (the 
plaintiff) did not open the door he (the defendant) 
would send his soul to h--, which this plaintiff verily 
believes he would have done if he had not opened the 
same.””—E® 

We do not see anything loose in this declaration. On 
the contrary, we regard it as particularly “tight.” The 
plaintiff, wiser than some people are now-a-days, 
knew “where he was going to,” and the attorney mere- 
ly reproduced that knowledge in the declaration. The 
plaintiff’s faith in his destiny is a-kin to that of the 
gambler in a Mississippi steamboat wreck, who, at the 
ultimate moment, jumped overboard with the excla- 
mation—“‘ Now, gallows, save your own!” 


ANCIENT PROCEDURE.—The trial by ordeal was a 
very ancient mode of trial, and seems to have been in 
existence in England so early as the reign of Ina; and 
we may conclude these somewhat discursive remarks 
by stating briefly how the trial by ordeal was conduct- 
ed according to the laws of Ina. The trial took place 
in atemple or church. A piece of iron, weighing not 
more than three pounds, was placed upon a fire, the 
fire being watched by two men, who placed themselves 
on either side of the iron, and who were to determine 
upon the degree of heat it ought to possess. As soon 
as they were agreed, two other men were introduced, 
who placed themselves at either extremity of the iron. 
All these witnesses passed the night fasting. At day- 
break the priest who presided, after sprinkling them 








with holy water and making them drink, presented 
them with the gospels to kiss, and then crossed them. 
The service of the mass was then begun,and from tha 
moment the fire was no more. increased, but the iron 
was left on the embers until the last collect. That 
finished, the iron was raised, and prayers were ad- 
dressed to the Deity to manifest the truth. Thereup- 
on the accused took the iron in his hand, and carried 
it the distance of nine feet; his hand was then bound 
up and the bandage sealed, and after three days ii was 
examined to ascertair whether or not it was impure; 
it being accounted impure, and therefore the accused 
to be guilty if it should turn out to have suppurated; 
if, on the other hand,the sore was found to be healthy, 
the accused was adjudged to be innocent. The ordeal 
by water consisted in the accused plunging his arm up 
to the wrist for inferior crimes, and upto the elbow 
for crimes of deeper dye, in a vessel filled with boiling 
water. The other proceedings were similar to those in 
an ordeal by fire.—Canada Law Journal. 


MISCARRIAGE OF JUSTICE.—The London Daily Tel- 
egraph gives an account of a case in which a very la- 
mentable miscarriage of justice has just been brought 
to light. It seems that a man, named David Wilby, 
who was sentenced to five years’ penal servitude, for 
a robbery with violence, last February has been set 
free from Chatham Convict Prison “‘without a stain on 
his character.”” He was employed as groom to a re- 
tired contractor, living in Ealing, and his master al- 
leged that Wilby attacked him on a dark night and 
robbed him ofa bag containing £180. Subsequently 
the prosecutor commited suicide, and at the inquest it 
was shown that his brain was diseased, and that he 
had been subject to hallucinations for several years. 
This fact, and the absence of any corroboration of the 
story of robbery, sufficed to induce the Home Secre- 
tary to send the convict back to his wife and children. 


“What is this man charged with?” asked the 
Judge. ‘With whisky, your Honor,” replied the sen- 
tentious policeman. 


A YOUNG lawyer in this city, who boasted that he 
had been engaged in the trial of an interesting liquor 
ease, neglected to state that it was a case of cham- 
pagne, which he and some companions had been try- 
ing the night before.— 


THE money value of a wife’s services above the 
food, clothing, and medicine, to which she is legally 
entitled from her husband, has just had a curious il- 
lustration in Rhode Island. During the civil war, Wil- 
liam R. Cripps, of Newport, married Mrs. Elizabeth 
H. Thurston, whose husband was supposed to have 
been killed while serving in a Rhode Island regiment; 
but after the lapse of years the first husband re-ap- 
peared, and upon learning the state of things, married 
another woman. Cripps, a few months ago, turned 
his wife out of doors, refused to support her, and ap- 
plied for a divorce, which the judge granted, as the 
marriage was illegal. The woman was destitute. A 
lawyer, J. P. Galvin, took her case in hand, and 
brought suit against Cripps for services rendered by 
his supposed wife as his housekeeper, and secured 
judgment in the sum of two thousand dollars. 
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